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STATEMENT OF QUESTIONS PRESENTED. 


1. Whether substantial evidence on the record con- 
sidered as a whole supports the finding of the Board that 
petitioners violated section 8 (b) (4) (A) of the Act by 
inducing and encouraging the employees of BOS Lines 
and Burlington Truck Lines, Inc., to engage in a strike 
with an object of forcing these companies to cease doing 
business with Clark Bros. Transfer Company and other 
non-unionized motor truck common carriers. 


2. Whether the Board has power under section 10 (c) 
of the National Labor Relations Act, and on the evidence 
presented in this case, to issue an order: (a) requiring the 
Central States Drivers Council and an affiliated local union 
to cease and desist from violating section 8 (b) (4) (A) 


of the Act, not only as to Clark Bros. Transfer, but also as 
to “any other similar common carrier;” and (b) requiring 
the Central States Drivers Council to send to each of its 
constituent or member locals copies of the notice with 
directions to post the notices and to insure that the no- 
tices are not altered, defaced or covered with other ma- 
terial. 
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JURISDICTIONAL STATEMENT. 


This is a petition by the Central States Drivers Council 
and Local No. 147 of the International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of 
America (hereinafter referred to collectively as the ‘‘Peti- 
tioners’’), to review and set aside the Decision and Order 
of the National Labor Relations Board (hereinafter some- 
times called the ‘‘Board’’), issued against the Petitioners 
on August 29, 1958, pursuant to section 10 (c) of the Na- 
tional Labor Relations Act (hereinafter sometimes called 
the ‘‘Act’’), as amended, 61 Stat. 136, 29 U. S. C. 151, et 
seq. In its Answer and Cross-Petition the Board has re- 
quested that its Order be enforced. 


The jurisdiction of this Court is based upon section 
10 (f) of the National Labor Relations Act. The Board’s 
decision and order are reported in 121 NLRB No. 92. 











STATEMENT OF THE CASE. 


The entire case of the Board is based upon an incident 
which occurred on January 30, 1997, eleven months prior 
to the issuance of the complaint which originated these 
proceedings. The Board found that the work stoppages 
which occurred on that date at the freight terminals of 
BOS Lines and Burlington Truck Lines in Des Moines, 
Iowa, were called by the Respondents to foree BOS and 
Burlington to cease doing business with Clark Bros. Trans- 
fer Company, the charging party.” 


A local union of the International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers of America 
not involved in this case, Local 504 of Omaha, Nebraska, 
called a strike of the employees of Clark Bros. in the fall 
of 1955. This dispute occasioned considerable litigation, 
including a prior proceeding before the National Labor 


Relations Board.2 Litigation also occurred before the 
Interstate Commerce Commission and the Nebraska State 
Railway Commission (Tr. 40-41). 


On January 29, 1957, the president of Clark Bros. tes- 
tified at a hearing called by the I. C. C. in Lincoln, Ne- 
praska (Tr. 41). During the course of this hearing Mr. 
Clark testified that his company had interlined freight 
with BOS and Burlington (Tr. 41), along with a number 
of other motor freight carriers (Tr. 237). The Board found 
that the walkout of the employees of BOS and Burlington 
at the Des Moines, Iowa, freight terminal on January 30, 
1957, was instigated by the Central States Drivers Council 

1 Pursuant to the pr nference stipulation and order, refer- 
ence to testimony i the transcript of testi- 
mony taken before ...-). References to the 


Board’s decision (R. diate Report of the Trial 
Examiner (I. R. .--- d order. 


2 Clark Bros. Transfer Co. and Coffey’s Transfer Co., 116 NLRB 1891, 
modified by this court in Local 554 v. NLRB (C. A.—D. C., Dec. 4, 1958), 
36 CCH Labor Cases, para. 65,058. 
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and called by Local 147 as a result of Clark’s testimony 
before the Interstate Commerce Commission (I. R. 261- 
262). 


The Work Stoppage at the Freight Dock of 
Burlington Truck Lines. 


On January 30, 1957, a work stoppage occurred at the 
freight dock of Burlington Truck Lines in Des Moines, 
Iowa. The trial examiner found, and the Board affirmed 
the finding, that the work stoppage was called by Local 
147 at the instigation of the Central States Drivers Council 
(I. R. 262, lines 10-16). The finding that the work stoppage 
was called by Local 147 is based upon the testimony of 
Gunner Vignaroli, the terminal manager, and Max Samp- 
son, a filling station attendant. 


Vignaroli testified that on the morning of January 30, 
1957, the men walked off the job at approximately 8:45 
A. M. (Tr. 146). The employees gave him no reason for 
walking off the job except that they were told to clock off 
(I. R. 256, lines 30-36). He immediately notified the Com- 
pany’s home office and also called the office of Local 147. 
Dick Conn, president of Local 147, told the manager that 
he had heard of the walkout just prior to his call and that 
he would immediately make efforts to get the men back 
to work (Tr. 147). At 4 P. M. Mr. Conn called the terminal 
manager and told him that the men would be back on the 
job the next day (Tr. 48). Conn informed him that the 
union had not authorized the walkout (I. R. 256, lines 48-49; 
Tr. 151). 


On the morning of January 30, 1957, Mr. Max W. Samp- 
son, the service station attendant for a Phillips 66 Service 
Station, was servicing certain trucks owned by Burling- 
ton Truck Lines (Tr. 67). Mr. Sampson testified that 
while he was servicing a Burlington truck, a pink and 
ivory 1956 Ford drove into the station (Tr. 85-86). The 
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driver of the car rolled down the window and told the 
truck driver to go back to the dock because there was a 
‘‘walkout’’ (Tr. 85). The car then drove out of the sta- 
tion (Tr. 86, 98-100). 


In a conversation with the truck driver, Sampson was 
told that the driver of the pink and ivory Ford was ‘‘from 
the union office”? (Tr. 86-87). Sampson remembered these 
incidents because he lost gasoline business on the day of 
the walkout (Tr. 95). 


Two employees of Burlington, Albert Thomas and 
Charles Dewey, testified they reported for work on January 
30 and were told by fellow employees that there would be 
no work that day (Tr. 154). Both denied ever hearing 
the reason for the walkout and neither attended the 
union meeting, if one was held that day (I. R. 257, lines 
33-34). 


Several months after the walkout Mr. Thomas was con- 
tacted by an investigator from the National Labor Re- 
lations Board and he made a “‘guess’’ that the walkout 
might have been called by the International Union, 
although he had no evidentiary basis for so stating 
(Tr. 164). 


The Work Stoppages at the Freight Dock of BOS 
Truck Lines. 


January 30, 1957, a walkout occurred at the freight dock 
of BOS Truck Lines. This was the second of three such 
walkouts in a seven-month period (I. R. 259, lines 6-10). 


Mr. Gerald Mattox, vice-president of BOS Truck Lines, 
testified that in May, 1956, two freight lines, BOS Freight 
Lines and BOS Truck Lines, had merged (Tr. 178). Since 
that time, a considerable number of seniority grievances 
had arisen out of the merger (Tr. 195, 211, 218). The first 
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unauthorized work stoppage occurred on June 14, 1956 
(Tr. 218). It was a ‘‘wildeat’’ unauthorized strike (Tr. 
219) and the union ordered the men back to work (Tr. 
218). The second unauthorized work stoppage (the inci- 
dent involved in this case) occurred on January 30, 1957 
(R. 194), and the third stoppage occurred in February, 
1957 (Tr. 219). During the course of all three of these 
work stoppages, the local union ordered the men back to 
work (Tr. 220). 


In the opinion of Mr. Lee Osborn, the operating manager 
of BOS Truck Lines, the local union did not have prior 
knowledge concerning the stoppages (Tr. 221, 232) and 
all three stoppages looked alike to him (Tr. 227). 


Upon learning of the walkout on January 30, 1957, Mr. 
Osborn made several efforts with varying degrees of suc- 
cess, to contact many different individuals including the 
officers of Local 147; International Vice-President James 
Hoffa; Richard Kavner; Carl Keul and Albert Parker of 
Omaha. Osborn asked Mr. Parker (not a party in this 
ease) if BOS was in violation of the contract. Parker re- 
plied that BOS was not in violation of the agreement (Tr. 
200). 


Mr. Kirschbaum of Local 147 denied any knowledge of 
the walkout (I. R. 257, lines 48-50). 


In the telephone conversation with Kavner, Osborn dis- 
eussed the possible discharge of employees under the con- 
tract because of the unauthorized walkout. Kavner denied 
any knowledge of the walkout in Des-Moines and suggested 
that Osborn call a John Bridge (Tr. 202). However, Os- 
born did not call Bridge (Tr. 203). Kavner also told 
Osborn to get a hold of Dick Conn of Local 147 (Tr. 205). 


Conversation subsequently occurred between Osborn 
and Conn in an effort to return the men to work (Tr. 2085, 
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206). The men were subsequently reinstated with a loss 
of one day’s pay (Tr. 210). No explanation was given to 
Osborn for the walkout (Tr. 211), but he thought it con- 
cerned the assignment of road runs (Tr. 233). 


The Meetings Between Management Officials and 
Mr. John Bridge. 


Subsequent to the walkout, certain management meet- 
ings occurred between John Bridge and certain unidenti- 
fied groups of employers on February 5 and February 20, 
1957. Mr. Neil Holscher, terminal manager for Wilson 
Truck System, and Walter Martin, Omaha terminal man- 
ager for BOS, attended these meetings, all of which were 
ealled by John Bridge (Tr. 118, 124).8 


At these meetings the employers discussed their prob- 
lems, including the problem relating to interlining freight 
with Clark Bros. An effort was made to work out a system 
by which they could haul the freight a greater distance 
themselves, thus cutting down the length of Clark’s haul 
(Tr. 121, 122-123). Bridge pointed out Martin as one who 
had been shut down for using non-union freight carriers 
(I. R. 260, lines 19-20). However, no identification was 
made by Bridge as to the time, place or date of the alleged 
‘<shutdown.’? No member or representative of the union 
appeared at these management meetings (Tr. 116). 


8 The record does not identify John Bridge and the trial examiner 
characterized him as “mysterious” (I. R. 259, line 23). His name re- 
peatedly arose in testimony by witnesses called by the General Counsel 

de by the General Counsel to subpoena Bridge for 
that John Bridge is a labor relations 

lines (Tr. 215-216). His name appears 

vidence (G. C. 


Clark, as having so 
collective bargaining (Tr. 38). 





Facts Not in Dispute. 


The following facts are not disputed by the Petitioners: 


1. That Local 554, not a party in this case, and Clark 
Bros. Transfer Company, the charging party, have been 
engaged in a labor dispute since 1955 (I. R. 255, lines 
28-42). 


2. That a walkout of dock employees occurred at the 
freight docks of Burlington Truck Lines and BOS Lines in 
Des Moines, Iowa, January 30, 1957 (I. R. 256, lines 30-42). 


3. That Mr. John Bridge, Executive Chairman of the 
Motor Carriers Advisory Council of Chicago, held certain 
meetings with management officials of various truck lines, 
during the course of which the subject of interlining with 
Clark Bros. and: other non-union freight carriers was dis- 
eussed (I. R. 259, lines 32-46; I. R. 260, lines 1-21). No 
representatives of the Teamsters Union were present at 
these meetings (Tr. 116). 


Facts in Dispute. 


The following facts found by the Trial Examiner and 
affirmed by the Board are disputed: 


1. The finding that the work stoppages at the freight 
dock of BOS and Burlington on January 30, 1957, were in- 
stigated by Kavner and executed by Local 147 (I. R. 262, 
lines 13-16). 


2. The finding that the employees of BOS and Burling- 
ton were ‘‘told’’ to clock off, and that Local 147 was the 
responsible party which told them to do so (I. R. 262, lines 
24-28). 


3. The finding that Richard Kavner was an agent of 
the Central States Drivers Council (I. R. 261, lines 36-39). 
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STATUTE INVOLVED. 


The pertinent provision of the National Labor Relations 
Act (61 Stat. 136, 29 U. S. C., see. 151 et seq.) is section 
8 (b) (4) (A), which provides in part as follows: 


“Section 8 . . . (b). It shall be an unfair labor 
practice for a labor organization or its agents... .- 


‘6(4) to engage in, or to induce or encourage the 
employees of any employer to engage in, a strike or a 
concerted refusal in the course of their employment to 
use, manufacture, process, transport, or otherwise 
handle or work on any goods, articles, materials, or 
commodities or to perform any services, where an ob- 
ject thereof is: (A) forcing or requiring any employer 
or self-employed person to join any labor or employer 
organization or any employer or other person to cease 
using, selling, handling, transporting, or otherwise 


dealing in the products of any other producer, pro- 
cessor, or manufacturer, or to cease doing business 
with any other person; * * weg 
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STATEMENT OF POINTS. 


1. The Board erred in finding that Local 147 induced or 
encouraged the employees of BOS and Burlington to en- 
gage in the work stoppages which occurred at the freight 
docks in Des Moines, Iowa, on January 30, 1957. 


2. The Board erred in relying upon hearsay testimony 
to form the basis of its findings of fact. 


3. The Board erred in deciding that the General Counsel 
had proved a prima facie case, thus shifting the burden 
of proof to the Petitioners to exonerate themselves. 


4, The Board erred in finding that Richard Kavner was 
an agent of the Central States Drivers Council. 


5. The Board erred in finding that the Central States 
Drivers Council had ‘‘instigated’’ the work stoppages on 
January 30, 1957. 


6. The Board erred in issuing an order which protects 
not only Clark Bros. Transfer Company, the charging 
party, but also ‘‘any other similar common carrier.”’ 


7. The Board erred in ordering the Central States Driv- 
ers Council to send notices to all of its affiliated local un- 
ions with directions to post the notices and to protect the 
notices from alteration, defacement or covering with other 
materials. 
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SUMMARY OF ARGUMENT. 


1s 


The National Labor Relations Board found that the 
walkouts which occurred on January 30, 1957, were not 
‘wild cat’? or unauthorized strikes, but were work stop- 
pages called by the Local Union at the instigation of the 
Central States Drivers Council. Unless this finding is sup- 
ported ‘‘by substantial evidence on the record considered 
as a whole,’”’ the finding must be reversed. Section 10 (f): 
Universal Camera Corp. v. NLRB, 340 U. S. 474. Mere un- 
corroborated hearsay or rumor ‘‘does not constitute sub- 
stantial evidence.’? Consolidated Edison v. NLRB, 305 
U.S. 197, 230. 


The testimony of the terminal manager to the effect that 
the employees told him that they (the employees) were 


told to clock off does not constitute competent evidence 
to support the finding that the Local Union called the 
walkouts. Superior Engraving Co. v. NLRB (CA-7), 183 
F. 2d 783, cert. denied, 340 U. S. 930. Furthermore, the 
testimony shows that the Local Union was responsible for 
ordering the men back to work. It was error for the 
Board to ignore this testimony. Universal Camera Co. v. 
NLRB, 340 U. S. 474. 


I. 


The Board misinterpreted the definition of a prima facie 
ease because prima facie evidence of a fact is such as is 
sufficient to establish the fact. Kelly v. Jackson, 31 U. S. 
622, 632, 8 L. Ed. 523, 526. Hearsay testimony and infer- 
ences drawn from hearsay do not constitute evidence ‘‘suf- 
ficient to establish the fact.’’ Furthermore, the record 
contains evidence which is inconsistent with the circum- 
stantial evidence relied upon by the Board, and the testi- 
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mony should not have been ignored by the Board when 
considering its alleged prima facie case. Universal Cam- 
era Corp. v. U. S., 340 U. S. 474, 488. 


Til. 


The Board erred in relying upon hearsay testimony by 
_ the alleged agent (Kavner) to establish the fact that he 
was an agent for the Central States Drivers Council. 
Schauffler v. Highway Truck Drivers, 230 F. 2d 7,10. The 
finding that Kavner ‘‘instigated’’ the work stoppages was 
based upon his alleged ‘‘motive’’ and upon a ‘‘mosaic’’ 
found by the Trial Examiner. This ‘‘mosaic’’ was a fabric 
comprised of hearsay testimony and inferences drawn 
from that hearsay. Such a speculative finding cannot be 
the basis for an order against petitioners. 


IV. 


The order issued by the Board protects the charging 
party, Clark Bros., and ‘‘any other similar common car- 
rier.”? This order is too uncertain and too broad under 
the circumstances presented in this case. International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen & 
Helpers of America, Local 554 v. NLRB (U.S. C. A., D. C., 
Dec. 4, 1958), 36 CCH Labor Cases para. 65,058. 
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ARGUMENT. 


p Lede 1b. PETITIONERS DID NOT INDUCE OR EN- 
COURAGE THE EMPLOYEES OF BOS AND BUR- 
LINGTON TO ENGAGE IN THE WORK STOP- 
PAGES WHICH OCCURRED ON JANUARY 30, 
1957. 


To affirm the Board finding of a violation of section 
8 (b) (4) (A) of the Act, the record must support, ‘‘by 
substantial evidence on the record considered as a whole,”’ 
that the petitioners induced or encouraged the employees of 
BOS and Burlington to st ‘ke on January 30, 1957 [Sec- 
tion 10 (f)]. Unless that fact is so established, the entire 
complaint must be dismissed. 


The trial examiner found, and the Board affirmed the 
finding, that the walkouts which occurred on January 30, 
1957, were not ‘‘wildeat”’ or unauthorized strikes, but were 
work stoppages called by the local union at the instigation 
of the Central States Drivers Council (I. BR. 262, lines 
18-28). 


The finding that the men were ‘<ealled off the job’’ at the 
Burlington dock is based solely upon hearsay testimony: 
The testimony of Gunnar Vignaroli, the terminal manager, 
that the employees told him (Vignaroli) that they (the em- 
ployees) were told to clock off (Tr. 146; I. RB. 262, lines 
92-24); and the testimony of Max Sampson, a service sta- 
tion attendant, that a truck driver told him that the driver 
of the pink and white Ford who stopped at the station and 
told the truck driver of the walkout was ‘‘from the union 
office’’ (Tr. 86-87). 


Both these items of testimony are patently hearsay. The 
manager’s testimony that the employees told him that they 
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were ‘‘told to clock off’’ was relied upon to prove the truth 
of the fact asserted, i. e., that the local union ‘‘told’’ the 
employees to clock off.* 


Sampson’s testimony is being used to prove the truth of 
the fact that someone from the union office told the em- 
ployee at the filling station that a work stoppage was in 
progress. This testimony not only failed to identify the 
person from the union office or his capacity with the union, 
but was also hearsay. 


‘Mere uncorroborated hearsay or rumor does not con- 
stitute substantial evidence.’’ Consolidated Edison v. 
NLBEB, 305 U. S. 197, 230; NLRB v. Amalgamated Meat 
Cutters (CA-9), 202 F. 2d 671; Superior Engraving Co. v. 
NLRB (CA-7), 183 F. 2d 783, cert. denied, 340 U. S. 930; 
NLEB v. Englander Co., Inc. (CA-9), 35 CCH Labor 
Cases, para. 71,884, Oct. 10, 1958. 


Responsibility for causing a work stoppage cannot be 
placed upon a union based upon solely hearsay testimony. 
In Superior Engraving Co. v. NLRB (CA-7), 183 F. 2d 
783, the employees told the Company President that they 
were walking off the job at the direction of the union. 
This testimony was excluded as hearsay and was not suf- 
ficient to establish the responsibility of the local for the 
strike. The court stated (at pp. 792-793): 


‘But the Examiner excluded, as hearsay, the testi- 
mony of petitioner’s president that certain of the men, 
when they left petitioner’s employ, informed him they 
were leaving at the direction of the Union. The exclu- 
sion of this testimony, urged by petitioner as prejudi- 
cial error, we think was entirely proper, for, while 


4 Of course, the statement made that the employees were “told” to 


y “clock off” did not identify the local as the party who so told them. 


Thusly, the statement, hearsay in nature, was used to draw an inference 
that they were “told” to clock off by the local union. 
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Conforti’s testimony might have been admissible to 
show that the statements had, in fact, been made, the 
Examiner was correct in holding that, with respect to 
the purpose for which it was offered, i. e., to show 
that the Union had, in fact, ordered a withdrawal of 
sts members from petitioner’s employ, the testimony 
was hearsay and, as such, inadmissible. Buckeye Pow- 
der Co. v. DuPont Powder Co., 948 U. S. 55, 65, 39 
S. Ct. 38, 63 L. Ed. 122. Nor is there merit in peti- 
tioner’s suggestion that the testimony was admissible 
on the theory that the statements of the individuals 
were binding on the Union. U. S. v. White, 322 U. 8. 
694, 701, 702, 64 S. Ct. 1248, 88 L. Ed. 1542, 152 
A. L. RB. 1202.”’ 


In the case at bar, the employees merely told the com- 
pany president that they were told to clock off without 
identifying who actually told them. Thusly, the case at i 
bar presents a stronger case for rejection of the theory that << 


the local called the strike than that involved in the Su- 
perior Engraving case, supra. See also: NLRB v. Fox Mfg. 
Co. (CA-5), 238 F. 9d 211. 


Nevertheless, the trial examiner concluded that even 
though the employees did not identify who ‘‘told’’ them 
to clock off, it must have been the local union (I. R. 262, 
lines 23-28). This ‘‘finding”’ or theory of the trial ex- 
aminer was expressly repudiated in NLRB v. Meat Cutters 
Local (CA-9), 202 F. 9d 671. In that case the Court of 
Appeals denied enforcement of an order against a union 
which was based solely upon the hearsay testimony by @ 
discharged employee that the employer told him (the 
employee) that he was being discharged because he 
wouldn’t join the union. The Court stated (at p. 673): 


‘Notwithstanding this want of anything but hearsay 
to support this particular portion of the complaint 








against the Union, the trial examiner arrived at his 
conclusion by saying: ‘However, the circumstances set 
forth in the evidence establish in the case of E. A. 
Wyatt, Gearhart, must have been told by the Union 
that the union objected to the continuation of Wyatt’s 
employment.’ (Emphasis added.) The Board is not 
permitted to arrive at conclusions based on such specu- 
lations.’’ 


Similarly, in the case at bar the trial examiner and the 
Board are not permitted to conclude that it ‘‘must have 
been’’ the local that called the strike, since this is sheer 
speculation, unsupported by competent evidence. Such 

“speculation cannot supply the place of proof.’’ Moore v. 
| Chesapeake & Ohio Railroad, 340 U. S. 573, 578, 95 L. Ed. 
547. 


The Board may have ‘‘suspected’’ that the local called 
the strike, but substantial evidence on the record con- 


sidered as a whole ‘‘must do more than create a suspicion 
of the existence of the fact to be established.’? NLRB v. 
Columbian Enameling & Stamping Co., 306 U. 8. 292, 300. 


The absence of competent evidence, in and of itself, 
would be sufficient to reverse the Board order in the case 
at bar. However, not only is there a lack of competent 
evidence to support the finding that the local union called 
the strike, but the testimony in the record relevant to this 
issue shows clearly that the local was responsible for order- 
ing the men back to work (Tr. 147, 220). This testimony 
was ignored by the Board and the trial examiner, and the 
Supreme Court has stated that the ‘‘substantiality of evi- 
dence must take into account whatever in the record fairly 
detracts from its weight.’? Universal Camera, 340 U. S. 
474, 488. 


No witness even ventured the opinion that the local had 
called the strike, and Osborn indicated an opinion to the 
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| contrary (Tr. 233). This opinion was given by a manage- 
ment official of the company whose employees were in- 
volved in the walkout. 


Having no evidence to support the finding that the local 
union called the strike, the Board adopted the recom- 
mended order of the trial examiner because in their opinion 
it established a ‘‘prima facie case”’ (R. 246). The Board 
footnoted the fact that it was able to rely on ‘‘circumstan- 
tial evidence’’ (R. 246, line 3) and noted that the establish- 
ment of a prima facie case ‘shifted to the Respondents 
the burden to come forward with sufficient evidence to 
dispel the effect of the prima facie case.”’ The Petition- 
ers assert that the Board completely misinterpreted and 
misapplied the legal principle involving prima facie evi- 
dence of a case. 


What is a prima facie case? The Supreme Court of the 
United States described these terms in Kelly v. Jackson, 
31 U. S. 622, 632, 8 L. Ed. 523. The Court said (at page 
526) : 

‘<What is prima facie evidence of a fact? It is such 
as, in judgment of law, is sufficient to establish the 
fact; and, if not rebutted, remains sufficient for the 
purpose.”’ 


In the language of the Supreme Court, therefore, to 
establish a prima facie case, the record must contain evi- 
dence that is ‘‘sufficient to establish the fact.” Since the 
Board relied solely upon hearsay testimony and inferences 
drawn from such hearsay, to make a finding that the local 


union called the work stoppages, no prima facie case was 
established. 


The rules involving a prima facie case are inapplicable 
in the case at bar because the ‘‘substantial evidence’’ 
rule is not affected by it. An inference drawn from hear- 
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say or doubtful evidence still does not constitute ‘‘substan- 
tial evidence.’’ Poultry Enterprises, Inc. v. NLRB (CA-5), 
216 F. 2d 798, 802. 


The Board also erred in concluding that the burden to 
come forward with evidence to exonerate themselves rested 
with the Petitioners (R. 246). The burden of proof always 
remains upon the General Counsel. NLRB v. Miami Coca- 
Cola Bottling Co. (CA-5), 222 F. 2d 341; Local No. 3, 
United Packinghouse v. NLRB (CA-8), 210 F. 2d 325; 
NLEB v. Mack Smith Garment Co. (CA-5), 203 F. 2d 868; 
Law & Son v. NLRB, 192 F. 2d 236. 


In addition to relying upon hearsay testimony to base 
its findings of fact, the Board ignored contrary evidence 
that appeared in the record, evidence which is actually in- 
consistent with the “circumstantial” evidence relied upon 
by the Board. The following are these facts: 


(a) When Vignaroli called the president of Local 147, 


he was told that the local had just learned of the walkout 
and would immediately make efforts to get the men back 
to work (Tr. 147). Certainly it is inconsistent for a local 
union to first call a work stoppage and then make im- 
mediate efforts to return the men to work. The findings 
of the Board are completely inconsistent with this evi- 
dence. 


(b) Efforts were actually made by the Local to get the 
men back to work, and the company was informed that 
the men would return the next day (Tr. 148). Not only 
did the Local Union promise the employer to make every 
effort to get the men back to work, but the Local actually 
took the necessary steps and the men did return the next 
day. 


(c) The president of the Local informed Vignaroli con- 
temporaneously with the stoppage that the Local did not 
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authorize the walkout (Tr. 151). Vignaroli, a witness 
called by the General Counsel, testified that the Local 
informed him that the walkout was not authorized by the 
Local Union. This denial was ignored by the Board. 


(d) Since the merger of BOS Truck Lines with BOS 
Freight Lines in May of 1956, a terminal seniority prob- 
lem has been recurrent (Tr. 195, 911, 218). Work stop- 
pages on this problem oceurred on June 14, 1956, January 
30, 1957, and February 4-6, 1957 (Tr. 218-219). During 
all of these work stoppages the Union ordered the men 
back to work (Tr. 220). 


(e) Mr. Osborn, labor relations manager for BOS, stated 
his opinion that the Union did not have prior knowledge , 
of the stoppages, and all three stoppages looked alike (Tr. 
911, 232, 227). Osborn testified that he thought the stop- 
page on January 30 occurred because of the asisgnment 
of road runs (R. 233). 


The items of evidence listed above are based upon direct 
testimony and cross-examination of witnesses called by the 
government. It is not evidence based upon inference or 
suspicion. It is evidence which establishes facts which are 
inconsistent with the findings of the trial examiner and of 
the Board. This testimony should not have been ignored. 
Universal Camera Corp. v. NLBB, 340 U. S. 474, 488. 


Since the Board finding that the Local Union called the 
work stoppages on January 30, 1957, is not based. upon 
competent evidence and is not supported by substantial 
evidence on the record considered as a whole, it must be 
reversed. 


Central States Drivers Council. 


The Trial Examiner found and the Board affirmed the -«. 
finding that the work stoppages were ‘tinstigated’’ by 
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b| Richard Kavner (I. R. 262, lines 13-16), and that Kavner 
was an agent of the Council (I. R. 261, lines 33-38). The 
. record fails to support both findings. 


Firstly, upon what evidence is Kavner’s alleged agency 
based? The Trial Examiner relied upon the testimony of 
’ Clark that Kavner so identified himself to Clark in 1955 
’ (I. R. 261, lines 38-39). Clark’s testimony was objected to 
¢ by Petitioners on the ground that it was incompetent to 
prove the truth of the fact asserted, i. e., Kavner’s agency 
5, relationship with the Council (Tr. 32-33). It was error for 
' the Board to rely upon such evidence, for ‘“‘you cannot 
prove that A is an agent of P by declarations that A said 
®-so to numerous other persons.’’ Schauffler v. Highway 

. Truck Drivers (CA-3), 230 F. 2d 7, 10. 


» The burden of proving the agency relationship lies with 
_ the party asserting its existence and ‘‘no doctrine of im- 
puted liability can be invoked by the Board in this case 
* to bridge the hiatus in its proof.’’ Cupples Co. v. NLRB 
(CA-8), 106 F. 2d 100, 116. See also: Sunset Line & 
. Twine Co., 79 NLRB 1487, 1508-1509. 





- Secondly, the record fails to support the finding that 
‘» Kavner ‘‘instigated’’ the work stoppages. This finding is 
. based upon the ‘‘motive,’’ allegedly held by Kavner, to 

stop Clark from interlining with union freight carriers 

(I. R. 262, lines 10-16). Neither the Trial Examiner nor 
* the Board made any finding as to how this ‘‘motive’’ was 
transferred into actual ‘‘instigation’’ (I. R. 262, Fn. 21). 
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Lacking evidence upon which to make this finding, the 
Trial Examiner relied upon a ‘‘mosaic’’ and a ‘‘reasonable 
, inference.’? This again was sheer speculation and cannot 
- be the basis for a legitimate finding. 


4g Furthermore, the conversation upon which this ‘‘motive”’ 
was established allegedly occurred between Kavner and 
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authorize the walkout (Tr. 151). Vignaroli, a witness 
called by the General Counsel, testified that the Local 
informed him that the walkout was not authorized by the 
Local Union. This denial was ignored by the Board. 


(d) Since the merger of BOS Truck Lines with BOS 
Freight Lines in May of 1956, a terminal seniority prob- 
lem has been recurrent (Tr. 199, 211, 218). Work stop- 
pages on this problem occurred on June 14, 1956, January 
30, 1957, and February 4-6, 1957 (Tr. 218-219). During 
all of these work stoppages the Union ordered the men 
back to work (Tr. 220). 


(e) Mr. Osborn, labor relations manager for BOS, stated 
his opinion that the Union did not have prior knowledge . 
of the stoppages, and all three stoppages looked alike (Tr. 
211, 232, 227). Osborn testified that he thought the stop- 
page on January 30 occurred because of the asisgnment 
of road runs (R. 233). 


The items of evidence listed above are based upon direct 
testimony and cross-examination of witnesses called by the 
government. It is not evidence based upon inference or 
suspicion. It is evidence which establishes facts which are 
inconsistent with the findings of the trial examiner and of 
the Board. This testimony should not have been ignored. 
Universal Camera Corp. v. NLEB, 340 U. S. 474, 488. 


Since the Board finding that the Local Union called the 
work stoppages on January 30, 1957, is not based. upon 
competent evidence and is not supported by substantial 
evidence on the record considered as a whole, it must be 
reversed. 


Central States Drivers Council. 


The Trial Examiner found and the Board affirmed the += 


finding that the work stoppages were ‘‘instigated’’ by 





_ Richard Kavner (I. R. 262, lines 13-16), and that Kavner 
was an agent of the Council (I. R. 261, lines 33-38). The 
: record fails to support both findings. 


Firstly, upon what evidence is Kavner’s alleged agency 
based? The Trial Examiner relied upon the testimony of 
Clark that Kavner so identified himself to Clark in 1955 
(I. R. 261, lines 38-39). Clark’s testimony was objected to 

+ by Petitioners on the ground that it was incompetent to 

prove the truth of the fact asserted, i. e., Kavner’s agency 

, relationship with the Council (Tr. 32-33). It was error for 

' the Board to rely upon such evidence, for ‘‘you cannot 

prove that A is an agent of P by declarations that A, said 

®-so to numerous other persons.’’ Schauffler v. Highway 
Truck Drivers (CA-3), 230 F. 2d 7, 10. 


» The burden of proving the agency relationship lies with 
the party asserting its existence and ‘‘no doctrine of im- 
puted liability can be invoked by the Board in this case 

* to bridge the hiatus in its proof.’? Cupples Co. v. NLRB 

» (CA-8), 106 F. 2d 100, 116. See also: Sunset Line & 

. Twine Co., 79 NLRB 1487, 1508-1509. 


*" Secondly, the record fails to support the finding that 
.* Kavner ‘‘instigated’’ the work stoppages. This finding is 
based upon the ‘‘motive,’’ allegedly held by Kavner, to 
stop Clark from interlining with union freight carriers 
(I. R. 262, lines 10-16). Neither the Trial Examiner nor 
* the Board made any finding as to how this ‘‘motive’’ was 
. transferred into actual ‘‘instigation’’ (I. R. 262, Fn. 21). 
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Lacking evidence upon which to make this finding, the 
Trial Examiner relied upon a ‘‘mosaic’’ and a ‘‘reasonable 
, inference.’? This again was sheer speculation and cannot 
A be the basis for a legitimate finding. 


4g Furthermore, the conversation upon which this ‘‘motive’’ 
was established allegedly occurred between Kavner and 
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authorize the walkout (Tr. 151). Vignaroli, a witness 
called by the General Counsel, testified that the Local 
informed him that the walkout was not authorized by the 
Local Union. This denial was ignored by the Board. 


(a) Since the merger of BOS Truck Lines with BOS 
Freight Lines in May of 1956, a terminal seniority prob- 
lem has been recurrent (Tr. 199, 911, 218). Work stop- 
pages on this problem occurred on June 14, 1956, January 
30, 1957, and February 4-6, 1957 (Tr. 218-219). During 
all of these work stoppages the Union ordered the men 
back to work (Tr. 220). 


(e) Mr. Osborn, labor relations manager for BOS, stated 
his opinion that the Union did not have prior knowledge , 
of the stoppages, and all three stoppages looked alike (Tr. 
911, 232, 227). Osborn testified that he thought the stop- 
page on January 30 occurred because of the asisgnment 
of road runs (R. 233). 


The items of evidence listed above are based upon direct 
testimony and cross-examination of witnesses called by the 
government. It is not evidence based upon inference or 
suspicion. It is evidence which establishes facts which are 
inconsistent with the findings of the trial examiner and of 
the Board. This testimony should not have been ignored. 
Universal Camera Corp. v. NLBB, 340 U. S. 474, 488. 


Since the Board finding that the Local Union called the 
work stoppages on January 30, 1957, is not based. upon 
competent evidence and is not supported by substantial 
evidence on the record considered as a whole, it must be 
reversed. 


Central States Drivers Council. 


The Trial Examiner found and the Board affirmed the 
finding that the work stoppages were ‘tinstigated’’ by 
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b Richard Kavner (I. R. 262, lines 13-16), and that Kavner 
was an agent of the Council (I. R. 261, lines 33-38). The 
A record fails to support both findings. 


Firstly, upon what evidence is Kavner’s alleged agency 
based? The Trial Examiner relied upon the testimony of 
Clark that Kavner so identified himself to Clark in 1955 

" (I. R. 261, lines 38-39). Clark’s testimony was objected to 
¢ by Petitioners on the ground that it was incompetent to 
prove the truth of the fact asserted, i. e., Kavner’s agency 
A relationship with the Council (Tr. 32-33). It was error for 
' the Board to rely upon such evidence, for ‘‘you cannot 
prove that A is an agent of P by declarations that A said 
® so to numerous other persons.’’ Schauffler v. Highway 

' Truck Drivers (CA-3), 230 F. 2d 7, 10. 


» The burden of proving the agency relationship lies with 
the party asserting its existence and ‘‘no doctrine of im- 
puted liability can be invoked by the Board in this case 





* to bridge the hiatus in its proof.’”? Cupples Co. v. NLRB 
* (CA-8), 106 F. 2d 100, 116. See also: Sunset Line & 
. Twine Co., 79 NLRB 1487, 1508-1509. 


: Secondly, the record fails to support the finding that 
+ Kavner ‘‘instigated’’ the work stoppages. This finding is 
, based upon the ‘‘motive,’’ allegedly held by Kavner, to 
stop Clark from interlining with union freight carriers 
(I. R. 262, lines 10-16). Neither the Trial Examiner nor 

* the Board made any finding as to how this ‘‘motive’’ was 
» transferred into actual ‘‘instigation’’ (I. R. 262, Fn. 21). 
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Lacking evidence upon which to make this finding, the 
Trial Examiner relied upon a ‘‘mosaic’’ and a ‘‘reasonable 
|, inference.’? This again was sheer speculation and cannot 
y be the basis for a legitimate finding. 3 





Furthermore, the conversation upon which this ‘‘motive’’ 
was established allegedly occurred between Kavner and 
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Martin, the manager of the Omaha terminal for BOS Lines 
(R. 246, Fn. 5; 1 R. 962, Fn. 20). Martin testified the 
conversation occurred on January 30, while the walkout 
was still in progress (Tr. 130). Martin allegedly called 
Kavner at the Blackstone Hotel in Omaha, but Kavner 
was in Lincoln at the Cornhusker on January 29, 30 and 31 
(I. R. 260, lines 25-27). 


The fact is that Martin never talked to Kavner, although 
he may have talked to someone who identified himself as 
Kavner. Martin had never met Kavner, never talked to 
him personally and had never talked to him on the tele- 
phone prior to January 30, 1957 (Tr. 127). As such, his 
identification of Kavner and his testimony simply do not 
support either the ‘¢mosaic’’ or the ‘‘inference.’? NLBB v. 
Carpet, Linoleum & Resilient Tile Layers (CA-10), 213 
F. 2d 49, 52. 


The findings relating to the Central States Drivers Coun- 
cil are so speculative and conjectural that even the Trial 
Examiner expressed some hesitancy in making the findings 
(I. R. 261, lines 33-35). The Petitioners assert that this 
Court should not hesitate to reverse these findings which 
are based on hearsay, rumor, speculation and conjecture. 


IL THE ORDER ISSUED BY THE BOARD IN THIS 
CASE WAS TOO BROAD UNDER THE CIRCUM- 
STANCES PRESENTED IN THIS CASE. 


The Board issued, what has become during the past few , 
years, its customary order in cases involving alleged vio- 
lations of section 8 (b) (4) (A); that is, the Board ordered 
the Petitioners to cease and desist from all ‘‘secondary * 
activities’? where the object is to force or require em- 
ployers to cease doing business with ‘‘Clark Bros. Transfer ,/ 
Company or any other similar common carrier.”’ i 





Ronee? 


In other words, from the language of the order issued 
by the Board, the Local Union and the Central States 
Drivers Council are given a blanket order not to violate 
Section 8 (b) (4) (A) of the National Labor Relations 
Act, anywhere, involving any employer ‘‘similar’’ to 
Clark Bros. Transfer Company. The Petitioners submit 
that this order is unjustifiable. 





Firstly, it is uncertain as to what the Board had in mind 
when it used the term ‘‘similar’’ to Clark Bros. Transfer 
Company. Was the Board referring to the fact that Clark 
Bros. Transfer Company is located in Nebraska, thus mak- 
ing its order apply to all Nebraska carriers? Was the 

. Board referring to the fact that Clark Bros. was primarily 
an interlining shipper, thus making the order applicable 
to all interlining shippers? Was the Board referring to 
the fact that Clark Bros. was involved in a labor dispute 
with Local 554 (a union not a party to this case), thus 
making the order applicable to all carriers engaged in a 
labor dispute with Local 554? Was the Board referring 
to the fact that Clark Bros. was an employer whose em- 
ployees were not members of the union or covered by a 
collective bargaining agreement, thus making the order 
applicable to all non-union employers? 





This uncertainty renders the order void. 


Secondly, the order of the Board is similar to the order 
involved in International Brotherhood of Teamsters v. 
NLRB (CA-DC, Dee. 4, 1958), 36 CCH Labor Cases 
para. 65,058. In that case the order of the Board was 
designed not only to protect Clark and Coffey, the charg- 
ing parties, but also ‘‘all other employers in the area over 

~ which the union has jurisdiction.’? This is practically 

t, identical to the order involved in this case, although the 
word ‘‘jurisdiction’’ was not used. In that case this court 
said: 
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‘We think the evidence is quite insufficient to jus- 
tify such broad coverage. No threat was made to use 
illegal methods against ‘all other employers.’ The 
basic program was to unionize the area. That sort of 
program is a major function of the typical union: One 
of its primary purposes is to organize and become the 
collective bargaining representative of workers in an 
industry, and in particular area. The Act is careful 
to protect that function and the purpose.”’ 


Another portion of the order of the Board [R. 248 (2) 
(c)] orders the Central States Drivers Council to send a 
notice attached to the Board opinion as ‘« Appendix A’’ to 
each of the local unions affiliated with the Council, with | 
directions to the Local to post the notice. No effort was 
made by the General Counsel to introduce testimony that 
the Local Unions affiliated with the Council throughout its 
jurisdiction were involved in the unfair labor practices in 
this case. None of these locals were made a party to the 


proceeding. In fact, the record even fails to show the ex- 
tent of the area in which the Central States Drivers Council 
has jurisdiction. 


This type of a burdensome order is completely unneces- 
sary and beyond the power of the Board on this showing, 
particularly since the entire case is based upon a single 
incident which involved two employers located in Des 


Moines, Iowa, on January 30, 1957. 


CONCLUSION. 


Cases alleging violations of Section 8 (b) (4) (A) of the 
Act are serious matters containing potential liabilities be- 
yond the remedy afforded by the Board (National Labor 
Relations Act, Section 303, 29 U. S. C. A, Section 187). 
The evidence relied upon by the Board in the case at bar 
was not the kind of evidence ‘that responsible persons are 
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accustomed to rely on in serious affairs.’’” NLRB v. Eng- 
lander Co. (CA-9, Oct., 1958), 35 CCH Labor Cases para. 
71,884. 


Based upon the foregoing, the Petitioners respectfully 
submit that the order of the Board should be vacated and 
set aside. 


Respectfully submitted, 
HERBERT S. THATCHER, 
1009 Tower Building, 
Washington, D. C., 
DAVID PREVIANT, 
511 Warner Theatre Building, 
Milwaukee 3, Wisconsin, 
DAVID WEINBERG, 
600 Keeline Building, 
Omaha, Nebraska, 


JOHN CONNOLLY, JR., 
420 Royal Union Building, 
Des Moines, Iowa, 


Attorneys for Petitioners. 


+ Of Counsel: 


DAVID LEO UELMEN, 
511 Warner Theatre Building, 
Milwaukee 3, Wisconsin. 
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STATEMENT OF QUESTIONS PRESENTED 


The questions presented in this case were formu- 
lated in the pre-hearing conference stipulation and the 
amendment thereto and are correctly set forth at the 
outset of petitioners’ brief. 
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Council) and International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America, 
Over-the-Road and City Transfer Drivers, Helpers, 
Dockmen and Warehousemen, Local No 147 (herein 
called Local 147), to review and set aside an order of 
the National Labor Relations Board issued against . 
petitioners on August 29, 1958, following the usual 
proceedings under Section 10(c) of the National 
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‘Labor Relations Act as amended (61 Stat. 136, 29 
US.C., Sec. 151, ef seq.). The Board has filed an_an- 
: swer_and cross-petition, requesting that its order be 
enforced, This Court has jurisdiction under Section 
0 (e) and (£) of the Act. The Board’s decision and 
order (J. 245-251) are reported at 121 NLRB No. 92. 


L THE BOARD'S FINDINGS OF FACT 


__ Briefly, the Board found that petitioners, in viola- 
tion of Section 8(b) (4)(A) of the Act, induced and 
| encouraged employees of Bos Lines, Inc., and of Bur- 
- ington Truck Lines, Inc., simultaneously to engage 
ina strike at the Des Moines, Iowa terminals of those 
 eompanies, with an object of forcing those companies 

to cease doing business with Clark Bros. Transfer 
~ @ompany and other nonunionized motor truck com- 
mon carriers. The underlying facts as found by the 
Board and shown by the evidence, may be summar- 


ized. as follows: 
A. Background 


is no 


a bargaining conference (J. 259; 

this request, Clark met with Albert Parker, then sec- 
retary-treasurer of Local 554, and Richard Kavner @ 
representative of the Central States Drivers Council 
(J. 255; 32-33).” Kavner requested the negotiation of 


of Kavner. W. J. 
testified that when 


va 
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a contract covering employees at both Clark’s Omaha 
and Norfolk, Nebraska, terminals (J. 255; 33-34). 
During the conference, Kavner told Clark about a 
Teamsters’ program to organize all the nonunion 
truck lines in Nebraska and stated that Clark “had 
from six months to two years to survive without a 
contract’? (J. 255; 35). Clark nevertheless expressed 
doubt as to the Teamsters’ majority status and de- 
clined recognition (J. 255; 35-36). In connection 
with its efforts to obtain recognition, Local 554 started 
picketing Clark’s Omaha terminal about the middle 
of September (J. 255; 34). 

The progress of the Teamster’s dispute with Clark 
from September 1955 until late in February 1956, is 
set forth in detail in International Brotherhood of 
Teamsters, etc., Local No. 554, AFL-CIO and Clark 
Bros. Transfer Company and Coffey’s Transfer Com- 
pany, 116 NLRB 1891 (hereinafter called the Clark- 
Coffey case), in which this Court recently enforced 
the Board’s order, except for a matter not here per- 
tinent (International Brotherhood of Teamsters etc., 
Local No. 554, AFL-CIO v. NL.RB., No 13,713, de- 
cided Dec. 4, 1958, 43 LRRM 2197). In that case it 
was shown that representatives of the Central States 
Drivers Council and members of its constituent Local 
504 established picket lines not only at the Omaha 
terminals of Clark and Coffey but also at the premises 
of carriers with whom Clark and Coffey interlined 
freight and that they successfully encouraged and 
induced union employees of said carriers to re- 


of Teamsters” (J. 32). In a prior case involving Clark and 
Local 554, the Board found that Kavner was “an organizer for 
Central States Drivers Council” (116 NLRB 1891, 1912). 
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fase to handle Clark’s and Coffey’s freight (116 
NLRB 1891, 1899-1908). It was further shown that 
in January 1956 Local 654, after observing the Darl- 
ing Transfer Company interlining freight with Clark 
in Omaha, brought about a strike of Darling’s union 
employees as far away as its Kansas City terminal, 
ee caused Darling to cease interlining with Clark 
116 NLRB 1891, 1908-1910). It was also shown 
that in February 1956, Kavner, as agent of the Driv- 
ers Council, called a meeting of nonunion carriers 
and representatives of Teamster locals in Nebraska, 
announced that the Teamsters were going to organize 
all nonunion carriers in the State of Nebraska, and ‘*} 
warned that in the future no earrier would be able 
to operate unless it was union carrier. Thereafter, 
when Abler Transfer, Inc. and Lyon Transfer, non- 
union carriers which interlined freight at Omaha and 
Lincoln, Nebraska, refused to sign the contract prof- 
fered by the Teamsters, their interlining of freight 
with union carriers was brought to a virtual stand- 
still not only in Nebraska but also in Sioux City, 
Towa (116 NLRB 1891, 1912). Abler Transfer in- 
quired of a local union business agent why it had 
been cut off from interlining freight at Sioux City. 
/The agent replied, “Well, if you don’t know, you 
| better call Mr. Kavner or Mr. Parker at Omaha”’ 
\ (116 NLRB at 1912). 
The record in the instant case shows that as a result 
‘of the picketing and secondary boycott activities de- 
seribed above, Clark’s business declined substantially 
and the percentage of total revenue derived by Clark 
from interlining freight with other carriers dropped 


are 
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from 27 percent in 1954 to approximately 2 percent 
in 1956 (J. 256; 19-20, 39-40). In June 1956 
Clark and other intrastate nonunion Nebraska car- 
riers, who were similarly having difficulty interlining 
freight with unionized interstate carriers, formed the 
Nebraska Shortlines Carriers, Ine. and petitioned the 
Interstate Commerce Commission, herein called the 
L.C.C., for permission to transport freight interstate, 
to various points (J. 256; 6, 8-9, 40). According to 
David D. Weinberg, attorney for Central States Driv- 
ers Council, “the basis for the I.C.C. hearing was an 
alleged secondary boycott in Nebraska against some 

A of these twelve carriers, including Clark, who had a 
primary strike in Omaha. And they based the grant- 
ing of these rights upon convenience and necessity, 
by virtue of the fact that a labor dispute existed, and 
some of these carriers could not secure interline ar-~ 
rangements with unionized carriers’’ (J. 9). 

A number of the Central States interstate carriers 
were represented by a labor relations adviser, Jobn 
Bridge. As executive chairman of the Motor Carriers 
Labor Advisory Council, Bridge had signed the 1955 
to 1961 Central States Area Over-the-Road Motor 
Freight Agreement and the 1955 to 1961 Central 
States Area Local Cartage Agreement (J. 256; 38, 
115-116, G.C. Exhs. 2, p. 62 and 3, p. 50). During 
July 1956 at a meeting arranged by a unionized em- 
ployer, Bridge offered to represent Clark as a labor 
adviser at a monthly stipend of $15 but Clark refused 
to engage his services (J. 256; 36-37, 38). /Also dur- 
ing July or August 1956, Bridge, by telephone and by 
letter, informed Operations Manager Osborn of Bos 


496917—59——2 
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Lines, Inc. that the latter was violating its bargaining 
agreement by interlining freight with the ‘‘so-called 
short line carriers in Omaha,” naming Roman Motor 
Freight, Clark Bros. Transfer Company, Ford Stor- 
age and Transfer Company and other carriers (J. 
259; 191-1938, G.C. Exh. 1-C).- Later, in October 
1956, Bridge again called Bos Lines, Inc., this time 
speaking to the latter’s vice-president, Gerald Mattox. 
He asked whether Mattox knew that Bos was interlin- 
ing with nonunion carriers in Omaha and warned that 
if Bos did not stop such interlining, it could be shut 
down at other terminals (J. 259; 185-186). 


B. Bridge’s further warning to Bos, the Interstate Commerce .+ { 


Commission hearing, and ensuing telephone calls 


Between January 15 and 30, 1957, Bridge again 
ealled Mattox, and warned him that if Bos did not 
stop interlining with Roman Transfer Company, it 
would be shut down at some other terminal (J. 259; 
186-187). 

A hearing by the I.C.C. on the petition of the Ne- 
braska Shortline Carriers, Inc. (referred to above) 
began in Lincoln, Nebraska, on January 28, 1957 (J. 
256 ; 40).<On January 29, W. F. Clark, testifying as 


Vv 


a witness at the hearing, listed the interstate firms iy) 


with which his firm interlined. Among these he 
named Burlington Truck Lines, Inc. and Bos Lines, 
Ine. (J. 256, 40-41). 


2 Both Burlington and Bos were operating under the Central 
States Area agreements with the Central States. Drivers’ Coun- 
cil (J. 256 n. 7; 207). These agreements contained “hot cargo” 
provisions, reserving to employees the right to refuse to handle 
“ynfair” goods or go through a picket line (J. 246-247; G.C. 
Article LX pp. 16-17, G.C. Exh. 3 pp. 19-20). 
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Richard Kavner, who, as a representative of the 
Drivers’ Council, had attempted unsuccessfully to 
negotiate a contract with Clark, was present at the 
L.C.C. hearing (J. 256; 41). Following Clark’s tes- 
timony on January 29, Kavner made several long 
distance telephone calls—as shown by the records of 
the Lincoln Telephone and Telegraph Company (J. 
260; 45-52, 55). The first call, made at 5:30 p.m., 
was to “Hoffa,’’ who was attending a conference in 
Miami, Florida. This call lasted eight minutes (J. 
260; 47, 195-196). James R. Hoffa, as Chairman of 
the Negotiating Committee of the Drivers’ Council, 
had signed the 1955 to 1961 Central States Area 
Agreements (G.C. Exh. 2, p. 61 and G.C. Exh. 3, D. 
49). Kavner was known by Leigh Osborn, operations 
manager of Bos Lines, Inc., as “the trouble shooter 
for Mr. Hoffa” (J. 258, n. 12; 213). 

Kavner’s second call—at 11:38 p. m., on January 
29—was to John Bridge at Cedar Rapids, Towa; ath 
lasted 11 minutes (J. 260; 48). 

At 7:53 a.m. on January 30, Kavner attempted to 
call Tom Jones at Des Moines, Iowa. Jones was 
reported “home ill”; whereupon the call was placed 
again and Richard Conn spoke in Jones’ stead. This 
call lasted two minutes (J. 260; 48-51). Conn was : 
president and Jones was cL See 

| ness agent of petitioner | 

'* ‘ployees of Bos Line 

~» Lines, Inc., were members (J. 256; 147, 159-160, 
195). aoe was the Local’s official who had been 
specifically designated as having authority to call 
strikes on behalf of the Local (J. 258; 222). 
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_ (. The simultaneous walkouts at the Des Moines terminals 
of Burlington and Bos 

on January 30, 1957, the day after Clark testified 
before the I.C.C. that his company was interlining 
freight with Bos and Burlington, and within an hour 
/ of Kavner’s call to Des Moines, the terminals of those 
carriers were closed down by walkouts (J. 256; 145- 
146, 194). The drivers of both those companies 
walked off their jobs without notice to their employer 
"and without having indicated the existence of any 
- grievance which might have accounted for their action 
(J. 256-257; 146, 194). 


1. The Attempts to Find the Reason for the Walkouts 
a)({At Burlington 


When Gerard Vignaroli, Burlington’s terminal 
manager at Des Moines, asked his drivers why they 
were punching out, he was told that ‘“‘they were told 
to clock off” (J. 256; 146). He immediately called 
Conn, president of Local 147, to ask the reason for 
the walkout. Conn said that he had just heard about 
it, did not know the reason for it, and would see what 
he could do to get the men back to work (J. 256; 147). 
Vignaroli heard later in the day that the men were 
going to a union meeting (J. 256; 148). At about 
4:00 p.m., Conn called him, and still professing not 
to know the cause of the walkout, told Vignaroli 
that the Union had not authorized the walkout and 
that the men would return to work the following 
morning (J. 256; 148). The drivers did return the 


following morning (J. 257; 149).° 


During the hearing, two Burlington drivers and Sampson, 
the manager of 2 service station where Burlington trucks were 
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b) At Bos 

As soon as Leigh Osborn, operations manager of 
Bos Lines, Inc., heard of the walkout on his lines, 
he drove to Des Moines from his office in Marshall- 
town and attempted repeatedly during the day to find 
the cause of the walkout. After attempting to reach 
officials of Local 147, he called Carl Keul, an Inter- 
national representative with jurisdiction over Minne- 
sota and Iowa, and later in the day, called Kavner, 
whom he “knew by reputation to be the trouble 
shooter for Hoffa” (J. 257-258; 213). Both Keul 
and Kavner disclaimed knowledge of the walkout; 


serviced, were questioned as to the walkout. Albert L. Thomas, 
one of the drivers, testified that as he was leaving the terminal 
on the morning of January 30, he met a fellow driver going in 
the opposite direction who sang out to him “No work today”; 
that he proceeded to the service station to get his truck serv- 
iced and to get a cup of coffee, then returned to the terminal 
and clocked off because everybody else was clocking off; that 
he did not attend a union meeting; and that he returned to 
work the following day (J. 257; 153-158). Dewey, the second 
of the two Burlington drivers who testified, stated that he heard 
of the walkout after he had had his truck serviced and had 
returned to the terminal; that he punched out, went home, did 
not attend the union meeting, and returned to work the fol- 
lowing morning because “the general consensus of opinion 
seemed to be that we would return the next morning and I 
went down on the chance that we would” (J. 257; 166-170). 
Sampson, the manager of the service station, testified that while 
either Dewey or Derwyn Vent (a Burlington driver) was hav- 
ing his truck serviced on this morning of January 30, a pink 
and ivory Ford rolled up to the truck, the driver rolled down 
his window and told Derwyn Vent to “go back to the dock, 
that there was a walkout.” The Burlington driver told Samp- 
son that the driver of the Ford was “a man from the union 
office” and, according to Sampson, “said something about Dick 
but there was no last name mentioned at all” (J. 257; 66-67, 
48-69, 72-78, 80-81, 84-87, 98-100). 
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‘both referred him to John Bridge for information 
(J. 258 ; 196-197, 198, 201, 202). 

During the course of his conversation with Kavner, 
Osborn told Kavner that he intended to discharge 
drivers who had participated in two unauthorized 
walkouts in nine months (J. 258; 201-202). That 
evening Osborn sent these drivers termination let- 
ters, and the next morning, refused to permit them to 
punch in (J. 259; 203). Upon learning of this, 
Kavner called Osborn, told him that, in view of Os- 
- porn’s warning letters, he (Kavner) had to call the 
strike authorized, and instructed Osborn to call the 
Local’s president, Conn, and advise the latter that 
all the men were to return to work immediately 
(J. 259; 203, 205). The same morning Conn told 
Osborn that he “‘had better’? put the drivers to 
 work—that Conn “‘had discussed the problem with 
Dick Kavner” who concurred in the “recommenda- 
tion” (J. 258, 206). Osborn had been notified that 
' Tom Jones, who was then “quite ill,” was the only 
~ union official who could authorize a strike (J. 258; 
205, 222), but he nevertheless considered the strike 
to be authorized when Kavner said that it was (J. 
258; 206). The terminations were withdrawn and 
all the men returned to work (J. 258; 210). = 

On the evening of the walkout or the day after, 
Walter Martin, manager at the Bos terminal in 
Omaha, Nebraska (where Clark had its headquarters) 
inquired of his home office as to ‘‘what the trouble was 
in Des Moines” and was referred to Kavner (J. 258; 
428). Martin called Kavner at the Blackstone Hotel 
in Omaha and asked him the reason for the Des Moines 
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walkout. Kavner replied, ‘“‘Well, hasn’t John Bridge 
warned your company of doing business with Romans 
and Clarks?’’ (J. 259; 130). 


D. The meetings of February 5 and 20, 1957, called by 
Bridge at Omaha 

On February 5 and again on February 20, a num- 
ber of union trucking firms attended meetings in 
Omaha called by John Bridge, the labor relations 
consultant to whom Kavner had talked by long dis- 
tance telephone on the. night before the walkouts 
described above (J. 260; 116). Martin of Bos Lines, 
Ine. was present at Bridge’s invitation, although Bos 
was not then represented by Bridge (J. 259; 124, 215— 
217). At these meetings the so-called “hot cargo” 
clauses of Central States Area contracts and the prob- 
lems presented by the union carriers’ interlining with 
Clark and other nonunion carriers were discussed (J. 
260; 107-110, 119-120). A committee reported on the 
possibility of interlining with union rather than non- 
union carriers in Nebraska. It was decided that the 
committee should meet with Kavner to discuss the 
means by which the services of union carriers could be 
utilized to the maximum extent (J. 113). “The idea 
was to cut down the haul of non-unionized carriers, 
including Clark, to the shortest distance possible’? (J. 
260; 122-123). During these meetings, Bridge ac- 
cused one of the union carriers, Wilson Truck System, 
whose terminal manager was present, of interlining 
freight with Clark at Omaha and pointed out that if 
Wilson “continued to interline freight with any of 
these nonunion carriers, there could be reprisals’’ at 
its out-of-state terminals (J. 260; 107-108). When 
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Bridge, who apparently did not know Martin per- 
sonally, learned his identity, he pointed Martin out 
as a man who could testify “that he was shut down’’ 
for using nonunion carriers (J. 260; 125-127). 


Il. THE BOARD’S CONCLUSIONS 


The Board, in agreement with the Trial Examiner, 
found that the General Counsel had introduced evi- 
dence sufficient to establish a prima facie case ofa x 
| violation of Section 8(b)(4)(A) of the Act onthe , 
part of petitioners; and that petitioners failed to in- 
troduce any evidence and thereby dispel the effect of 
the prima facie case although if such evidence existed, 
- it would be within petitioner’s reach and control. The 
Board held, on the basis of the evidence before it, that “ 
the Council and Local 147 violated Section 8(b) (4) 
(A) by inducing and encouraging the employees of 
Bos and Burlington to engage in strikes with an ob- 


wt 


% 


ject of forcing these companies to cease doing busi- , 
ness with Clark and other non-union motor truck / 
common carriers (J. 245-246, 261-262). 


Ill. THE BOARD’S ORDER 


The Board’s order requires petitioners to cease and 
desist from inducing or encouraging employees of Bos 
or Burlington or any employer other than Clark to 
engage in a strike or concerted refusal in the course 
of their employment, inter alia, to transport or other- 
wise handle any goods where an object thereof is to 
force or require Bos, Burlington, or any other em- 
ployer or person to cease doing business with Clark or 
any other similar common carrier. Affirmatively the 
order requires petitioners to post appropriate notices 
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places where notices are _ normally posted; requires 
petitioner Council to send notices to each of its con- 
gstituent or members locals with directions to post 
such notices; and requires petitioners to notify the 
Regional Director for the Seventeenth Region what 
steps have been taken to comply with the order (J. 
247-251). 
SUMMARY OF ARGUMENT 

A. The evidence adduced by the General Counsel 
established a prima facie case of a violation of Section 
8(b)(4)(A) of the Act on the part of petitioners. 
Petitioners adduced no counter-evidence to explain 
the evidence pointing to their guilt and took the risk 
that the Board would find as it did. The evidence 
upon which the Board based its finding that petition- 
ers violated the statute by inducing and encouraging 
the employees of Burlington and Bos to engage in a 


-* strike with an object of forcing those companies to. 


cease doing business with Clark and other nonunion- 
ized motor truck common carriers is based in large 
part upon circumstantial evidence. But the Board 
may properly rely upon circumstantial evidence. The 
evidence, though circumstantial, was substantial when 
considered upon the record as a whole. 

B. That part of the Board’s order which requires 
petitioners to cease and desist from their secondary 
activities where an object is to force or require em- 
ployers to cease doing business with Clark “or any 
other similar common carrier”’ is neither too uncer- 
tain nor too broad, as petitioners assert. With re- 
spect to petitioners’ contention that the quoted phrase 
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‘is too uncertain, it should be noted that the record. 
‘and Board’s decision show that the object of petition- 
ers’ unlawful conduct was to cause employers to cease 

doing business with Clark and all other nonunionized 
motor truck common carriers in Nebraska. Accord- 
“ingly, the common carriers ‘ssimilar’’ to Clark would 
manifestly be other nonunionized motor truck com- 
mon earriers in Nebraska. Nor is the provision in 
- question too broad in its scope. It is designed to pro- 
tect the primary employers which the complaint 
alleged and the Board found were the targets of peti- 
tioners’ unlawful acts—that is, Clark and other non- 
union carriers in Nebraska. 

Likewise proper is that provision of the Board’s 
order which requires petitioner Central States Driv- 
- ers’ Council to send copies of the notice which it posts 
to each of its constituent or member locals and to 
- instruct those locals to post the notices. This pro- 
- vision was designed not only to dispel the effect of the 
Council’s unfair labor practices already disclosed but 
also to assure the locals that the Council will not in 
the future cause them to engage in violations of Sec- 
tion 8(b) (4) (A), as it caused petitioner Local 147 to 
do in this case, and that it will not encourage or assist 
them in doing so, as it did in a prior case (Teamsters, 
Local 554 v. N.L.R.B., No. 13713, decided December 
4, 1958 (C.A.D.C.)). The order was “adapted to the 
situation which calls for redress.” N.L.R.B. v. Mac- 
kay Radio & Telegraph Co., 304 U.S. 333, 348. 
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ARGUMENT 


I. Substantial evidence on the record as a whole supports the 
Board’s finding that petitioners violated Section 8(b) (4) (A) 
of the Act by inducing and encouraging the employees of 
Bos and Burlington to strike with an object of forcing these 
companies to cease doing business with Clark and other 
nonunion Carriers 
Section 8(b)(4) of the Act provides that “it shall 

be an unfair labor practice for a labor organization 
or its agents * * * to engage in, or to induce or en- 
courage the employees of any employer to engage in, 
a strike or a concerted refusal in the course of their 
employment to * * * transport, or otherwise handle 
* * * any goods, articles, materials, or commodities 
or to perform any services, where an object thereof 
is: (A) forcing or requiring any employer * * * to 
cease doing ing business with any other person.” Ae 
cordingly, if petitioners induced or encouraged the 
walkouts at the Burlington and Bos terminals with an 
object of forcing Burlington and Bos to cease inter- 
lining freight with Clark and other nonunion carriers, 
as the Board found, their conduct was clearly in 
violation of Section 8(b) (4) (A) of the Act. 

As already noted, petitioners adduced no evidence 
at the hearing to rebut the evidence presented in sup- 
port of the complaint. Instead, they rested on their 
motion to dismiss, contending that the General Counsel 
had failed to sustain his burden of proving that there 
had been a violation of the Act (Tr. 241). The Gen- 
eral Counsel, however, established a prima facte case 
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cordingly, if petitioners induced or encouraged the 
walkouts at the Burlington and Bos terminals with an 
object of forcing Burlington and Bos to cease inter- 
lining freight with Clark and other nonunion carriers, 
as the Board found, their conduct was clearly in 
violation of Section 8(b) (4) (A) of the Act. 

As already noted, petitioners adduced no evidence 
at the hearing to rebut the evidence presented in sup- 
port of the complaint. Instead, they rested on their 
motion to dismiss, contending that the General Counsel 
had failed to sustain his burden of proving that there 
had been a violation of the Act (Tr. 241). The Gen- 
eral Counsel, however, established a prima facie case 
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(J. 245-246). It “was then incumbent upon the peti- 
| tioners to go forward with contra-evidence or take the 
risk of an adverse finding.” JH. B. Law and Son Vv. 
 NL.B.B., 192 F. 2d 236, 238 (CA. 10). Petitioners, 
in offering no counter-evidence to explain the evidence 
pointing to their guilt, took the risk that the Board 
would find as it-did. 

The evidence upon which the Board relied was in 

' Jarge part circumstantial. “But courts and other 

triers of facts, in a multitude of cases, must rely upon 

~ such evidence, iie., inferences from testimony as to 
attitudes, acts and deeds; where such matters as pur- 

poses, plans, designs, motives, interest, or similar mat- 
ters, are involved, the use of such inferences is often 
indispensable. Persons engaged in unlawful conduct 
seldom write letters or make public pronouncements 
explicitly stating their attitudes or objectives; such 
facts raust usually be discovered by inference; the evi- 
dence does not come in packages labelled, ‘Use me,’ 
like the cake, bearing the words ‘Hat me,’ which Alice 
found helpful in Wonderlan » EF, W. Woolworth 
v. N.L.R.B., 121 F. 2d 658, 660 (C.A. 2); see also 
N.L.B.B. Vv. Link-Belt Co., 311 U.S. 584, 602; N.L.R.B. 
vy. Abbott Worsted Mills, 127 F. 2d 438, 440 (C.A. 1); 
Hortsell Mills Co. v. NLRB. 111 F. 2d 291, 293 
(C.A. 4). 

The evidence, though largely circumstantial, when 
considered on the record as a whole, amply supports 
the inferences drawn by the Board and its Trial Ex- 
aminer. / Thus, the record warranted the finding that 
Kavner at all times material to this case was an agent 
of the Drivers Council (J. 261). When Clark in 
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September 1955, met with Kavner and Teamster 
Local 554’s Secretary-Treasurer Parker, in response 
to the Local’s request for a bargaining conference, 
Kavner, according to Clark’s credited testimony, 
‘“was represented to [Clark] as a representative of 
Central States Council of Teamsters” (J. 255; 32).* 
And in the prior Clark-Coffey case, covering the pe- 
riod from September 1955 to February 1956, Kavner 
was identified as ‘(an organizer for Central States 
Drivers Council” (116 NLRB 1891, 1912). Accord- 
ingly, the familiar “rule of evidence that when the 
existence-of a personal relationship or state of things 
is once established by proof, the law presumes its 
continuance until the contrary is shown or until a dif- 
ferent presumption arises from the nature of the sub- 
ject matter,”’ is applicable. N.L.R.B. v. Piqua Munis- 
ing Wood Products Co., 109 F. 2d 552, 554 (C.A. 6); 
N.L.B.B. v. National Motor Bearing Co., 105 F. 2d 
652, 660 (C.A. 9). 

Here, not only was no contrary evidence shown or 
a, different presumption. warranted from the nature of 
the subject matter, but the additional evidence pre- 
sented was entirely consistent with and, indeed, fur- 
nished further affirmative support for, the finding that 
Kavner was acting as an agent of the Drivers Council 
during the period here pertinent. Th , Bos’ oper- 
ations manager, Osborn, testified that in talking to 

«There is no evidence to support petitioners’ assertion in 
their brief, p. 19, that this representation was made by Kavner 
himself. But since Parker, whom Clark already knew (J. 33), 
was present and obviously knew the identity of the person who 


accompanied him, it is immaterial whether the introduction 
was made by Parker or Kavner. 
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Kavner about the January 30, 1957, walkout, he 
knew who Mr. Kavner was” (J. 213). He asserted, 
“naturally, I had heard of him. He had been pointed 

out to me in Chicago, but I had never met him per- 


61, and 3, p. 49). Moreover, as the Board noted, 
- Kavner’s “‘continued position of importance in the 
- wnion hierarchy is shown by his authoritative han- 
- dling of the discharges meted out by Osborn and by “ 
- Conn’s deference to him in the same matter” (J. 261). 


There is likewise substantial support in the record 
- for the Board’s finding that the object of the walk- 
| outs was to force Bos and Burlington to stop inter- 
- Fining freight with Clark and other non-union com- 
mon carriers in Nebraska. Petitioners’ purpose to 
prevent such interlining was made known as far back 
- as 1955 when Kavner told Clark of plans to organize 
all Nebraska carriers and warned Clark that he had 
from six months to two years to survive without a 
contract. It was also demonstrated in the Clark- 
Coffey case by the efforts of Local 554, assisted by 
the Drivers Council (not a party in that case), to 
prevent such interlining by illegal secondary boycott 
pressures.” Although the Board did not attribute to 


5 AJ] Board members agreed that even without considering 
the above events—which occurred more than six months prior 
to the filing and service of charges in this case (see limitations 
proviso to Section 10(b) of the Act)—they would find that 
petitioners had violated Section 8(b) (4) (A) of the Act. One 
Board member stated that in finding the violation he was not 
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petitioners any responsibility for Labor Relations 
Adviser Bridge’s warnings against interlining with 
Clark and other nonunion Nebraska carriers, it prop- 
erly held “that Kavner’s referrals of all inquiry on 
the walkouts to Bridge point to a tie-in of those walk- 
outs with the subject matter of Bridge’s repeated 
warnings’”’ (J. 261-262). Bridge, as Kavner was 
aware, was in a position to know of the probable con- 
sequences of union carriers interlining freight with 
non-union Nebraska carriers. As we have seen, 
Bridge not only repeatedly warned Bos before the 
walkouts that interlining freight with Clark and other 
non-union carriers in Nebraska might result in a 
shutdown at union carrier terminals outside Nebraska, 
but he repeated these warnings to Bos and other 
union carriers subsequent to the Bos and Burlington 
walkouts and specifically pointed out Bos’ Omaha 
terminal manager, Martin, as a man who could testify 
that he was shut down for that reason. 

Aside from any statements which Bridge may have 
made, however, the Board properly held that Kav- 
ner’s reply to Martin - when the latter asked Kavner 
for an explanation. of the "walkout, constituted “ 


considering any of the prior events. The majority, however, 
stated that they were taking those events into consideration but 
only as background evidence (J. 246, n. 5). This was entirely 
proper for it is “the established judicial rule of evidence that 
testimony of prior or subsequent transactions, which for some 
reason are barred from forming the basis for a suit, may 
nevertheless be introduced if it tends reasonably to show the 
purpose and character of the particular transactions under 
scrutiny.” Federal Trade Commission v. Cement Institute, 333 
U.S. 683, 705; Paramount Cap Mfg. Co. v. NIRB., 260 F. 2d 
109, 113 (C.A. 8), and cases cited therein. 
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admission that the walkouts were directed to inter- 
lining with Clark and other non-union carriers” (J. 
262). Kavner’s statement, it will be recalled, was 
“Well, hasn’t John Bridge warned your company of 
doing business with Romans and Clarks?’ (J. 130). 
Accordingly, regardless of anything Bridge may have 
actually said or done, Kavner’s explanation to Martin 
made clear that the object of the walkouts was to 
- force Bos and Burlington to cease interlining freight 
with such Nebraska carriers as Roman and Clark and 
that Kavner had expected Bridge to publicize this 
fact.° : 

We turn now to the Board’s finding that petition- 
- ers, the Drivers Council and Local 147, were respon- 
- gible for these walkouts. The Board reasonably in- 
ferred, under all the circumstances, “that the walk- 
outs were instigated by Kavner and executed by the 


Local at Kavner’s orders” (J. 262). They clearly 
were not spontaneous, unauthorized strikes, as peti- 
- tioners suggest. It was very soon after Kavner talked 


In their brief to this Court, petitioners argue that Martin 
could not have held the above described telephone conversation 
with Kavner in Omaha because Kavner at the time of the 
alleged talk was in Lincoln (about 60 miles away) (Br. p. 20). 
The record does not support this assertion. It shows only that 
Kavner was in Lincoln as late as 8:15 a.m. on January 31 
when he placed a long distance call to Osborn in Des Moines 
(J. 51). This is in no way inconsistent with Martin’s testi- 
mony that after his home office, on the evening of the day the 
strike commenced “or the evening after that,” suggested that 
he call Kavner, he did so (J. 128). The fact that during the 
conversation with Kavner, Martin mentioned that the strike 
was “still going on” would indicate that the call was made dur- 
ing the day on January 31, the second day of the strike 
at Bos (J. 130). : 
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by long distance telephone to the Local’s president, 
Conn, that the drivers at both the Bos and Burling- 
ton terminals walked out simultaneously. They did 
so, moreover, after they had reported for work that 
morning. And at the Burlington terminal, in re- 
sponse to management’s inquiries as to the reason for 
the men leaving, they replied that “‘they were told 
to clock off’? (J. 146).’ In a wildcat or spontaneous 
walkout,-as the Board noted, employees are not 
‘told.”? “Moreover, when employees are told to strike 
and do so, it is by someone in authority”’ (J. 262). 
The authority to authorize strikes here was vested in 
the Local and the Drivers Council (G.C. Exhs. 2 and 3). 

Also rebutting any inference that the walkouts 
were spontaneous and unauthorized is the fact that 
the employees gave no indication to their employers 
that any reason existed for their action. It is a fair 
inference that employees would not of their own violi- 
tion walk off their jobs and lose their pay in the 
absence of some grievance or complaint and, having 
such a complaint, they would naturally let the em- 
ployer know what they wanted. Otherwise their 
strike action would be senseless and futile. Although, 


7 Petitioners, although making no objection to this testimony 
at the time it was given, now contend that because of its hear- 
say nature, the Board improperly gave it weight (Pet. br. 
pp. 12-13). As the Supreme Court stated in Diaz v. United 
States, 223 U.S. 442, 450, however, “So, of the fact that it 
was hearsay, it suffices to observe that when evidence of that 
character is admitted without objection, it is to be considered 
and given its natural probative effect as if it were in law 
admissible.” See also, American Rubber Products Corp. V. 
N.L.R.B., 214 F. 2d 47, 52 (CA. 7). 
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as Bos’ operations manager, Osborn, testified, there 
were unauthorized walkouts at Bos’ Des Moines ter- 
minal in June 1956 and from February 4 to 6, 195%, 
these, unlike the January 30 walkout, were due to 
grievances about which Osborn was informed at least 
after the walkouts occurred (J. 218-219, 228). In 
his opinion, there was no grievance pending at the 
time of the January 30 walkout of sufficient promi- 
nence to have caused a walkout (J. 211). At the 
Burlington terminal, moreover, there were no griev- 
ances or complaints pending either before or after 
the walkouts (J. 149, 151). The only reasonable ex- 
planation remaining is that revealed by Kavner’s 
statement to Martin, “Well, hasn’t John Bridge 
warned your company of doing business with Romans 
and Clarks ?’’*® 

As was pointed out in United States v. United Mine 


Workers, 77 F. Supp. 568, 566 (D.C.D.C.), aff’d. 
85 U.S. App. D.C. 149, 156, 177 F. 2d 29, 35, certiorari 
denied, 338 U.S. 871, ‘‘Men don’t act collectively with- 
out leadership.’’ The leadership in this case was the 
Drivers Council, acting through its agent, Kavner, and 


the Local, acting through its president, Conn, or other 


representatives. It does not matter that there is no 


8 As a further defense to the unfair labor practice charges 
against them, petitioners contended before the Board that, in 
any event, the strikes at Burlington and Bos were protected 
under the so-called “hot cargo” provisions of the Central 
States Area agreements (G.C. Exhs. 1-1 and 1-K). As the 
Board noted, however, the Supreme Court has recently af- 
firmed the holding of the Board, that “hot cargo” clauses are 
ineffective as a defense to secondary boycott allegations (J. 
246-947). Local 1976, Carpenters v. N.LRB., 357 US. 93. 





23 


direct evidence as to how petitioners called the strike, 
for “the critical question is not how [they] gave the 
strike call, but whether, no matter how, they did 
give it.” The Great Atlantic and Pacific Tea Com- 
pany, 81 NLRB 1052, 1057. The Board’s finding that 
they did give the strike call and did so with an 
object of forcing Burlington and Bos to cease inter- 
lining freight with Clark and other nonunion Ne- 
braska carriers is, we submit, supported by sub- 
stantial evidence on the record considered as a whole. 
IL. The Board has power under Section 10(c) of the Act, and 


on the evidence presented, to issue the type of order entered 
in this case 


Petitioners’ pose two objections to that part of 
paragraph 1(a) of the Board’s order which requires 
petitioners to cease and desist from their secondary 
activities where an object is to force or require em- 


. ployers to cease doing business with Clark “or any 
other similar common carrier” (emphasis added) (J. 
247).{ Petitioners contend (1) that the italicized 
phrase is void for lack of certainty as to its_mean- 
ing and (2) that it is too broad in scope. | Both 
these objections are unwarranted. With respect to 
the first objection, it should be noted that the rec- 
ord and the Board’s decision show that the object of 
petitioners’ unlawful conduct was to cause employers 
to cease doing business with (ie., interlining freight 
with) Clark and all other nonunion motor truck 
common carriers in Nebraska. Accordingly, the com- 
mon carriers “similar” to Clark would manifestly 
be other nonunion motor truck common carriers in 
+ Nebraska. 
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Nor is the phrase to which petitioners object too 
broad in its scope. It is designed to protect the very 
primary employers which the complaint alleged and 
the record showed were the targets of petitioners’ un- * 
lawful acts—that is, Clark and other nonunion carriers ¥ 
in Nebraska. e Board’s order in this respect—un- 
like that recommended by the Trial Examiner, and 
unlike that found by this Court, in Teamsters Local 
554 v. NL.R.B., No. 13713, decided December 4, 1958 
(the Clark-Coffey case), to be too broad—does not seek *” 


to protect the charging party and “‘all other employers 
in the area over which the Union has jurisdiction.” 


It is narrowly confined to those nonunion common “; 
carriers in Nabil fe particular area which Kav- +" 
ner announced was ‘on the Council’s special - program 
for unionization, and which, as shown in this case as 
_well as in the Clark-Coffey case, he meant to unionize 
with the help of unlawful ee Ge would | 
apparently ‘seek_to the protective scope of the 
order to the charging party, though the charging 
party itself does not allege that it was the sole primary 
target of the Bos and Burlington walkouts. The 
Board’s order was properly fashioned to prohibit un- 
fair labor practices like or related to those found, the 
commission of which in the future may be anticipated 
from petitioners’ conduct in the past. NOBURB. V. 
Express Publishing Co., 312 U.S. 426, 437. It was 
well within the Board’s power under Section 10(c) of 
the Act to issue a remedial order that would “effectu- 
ate the policies” of the Act. 

Petitioners_also_object to paragraph 2(c) of the 


Board’s order, which requires petitioner Central 





25. 


s States Drivers SA een of the notice 
- which it posts to each of its constituent or member 
| Jecals and to instruct those locals to post the notices. 
_ This provision was designed not only to dispel the 
_ effect of the Council’s unfair labor practices already 

disclosed, but also to assure its constituent locals that 

the Council would not in the future cause them to en- 
gage in violations of Section 8(b) (4) (A), as it caused 

Local 147 to do in this ease, and that it would not en- 

courage or assist them in doing so, as it did in the 

Clark-Coffey case. Since these unlawful secondary 

pressures were exerted by the Drivers Council or its 

constituent locals as far apart as Omaha, Nebraska, 

Kansas City, Missouri, and Des Moines, Iowa, it was 

reasonable for the Board to assume that, in the ab- 

sence of the notices and instructions by the Drivers’ 

Council to all its constituent locals, further unlawful 

secondary pressures against nonunion Nebraska com- 

mon carriers might be engaged in by some of those 
locals in still other localities. It is settled that the 

Board has broad discretion in determining the neces- 

sary scope of its orders and that its order “should 

stand unless it can be shown that the order is a patent 
attempt to achieve ends other than those which can 
fairly be said to effectuate the policies of the Act.”’ 

Virginia Electric and Power Co. v. N.L.B.B., 319 U.S. 

533, 540. The Board’s order here was ‘Cadapted to the 

situation which calls for redress.” N.L.2.B. v. Mac- 

kay Radio & Telegraph Co., 304 U.S. 333, 348. 
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CONCLUSION 


For the reasons stated, it is respectfully submitted 
that the petition to review and set aside be denied and 
that the Board’s order be enforced in full. 

JEROME D. FENTON, 
General Counsel, 
THomas J. McDERMOTT, 
Associate General Counsel, 
Marce, Matitet-PREvOosT, 
Assistant General Counsel, 
Fannie M. Boys, 
Maraaret M, FARMER, 
gee Attorneys, 
National Labor Relations Board. 
FEBRUARY 1959. 
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GENERAL COUNSEL EXHIBIT NO. 1-C. 
United States of America : 


National Labor Relations Board 


- Amended Charge Against Labor Organization 
or Its Agents 


- Where a charge is filed by a 
labor organization, or an individ- : 
ual or group acting on its behalf, : Do Not Write in 
a complaint based upon such * This Space 
charge will not be issued unless ~ 
. : Case No. ; 
the charging party and any na- | 17-C'C-60 
tional or international labor or- . 
ganization of which it is an : Date Filed 
affiliate or constituent unit have , Dee. 26, 1957 
_, complied with Section 9 (f), (g), : : 
and (h) of the National Labor : Compliance Status : 
Relations Act. a : Checked by: 
: /3/ ESB 





Instructions: File an original 
and 3 copies of this charge, and 
an additional copy for each or- 
ganization, each local and each individual named in item 1 
with the NLRB regional director for the region in which 
the alleged unfair labor practice occurred or is occurring. 





1. Labor Organization or Its Agents Against 
Which Charge Is Brought 


Name and Address: 


International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen & Helpers of America, 25 Louisiana 
Ave., Washington 1, D. C.; Central States Drivers’ 
Council, 22 W. Madison, Chicago, Illinois; Interna- 
tional Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen & Helpers of America, Over-the-Road and 
City Transfer Drivers, Helpers, Dockmen and Ware- 








housemen, Local #147, 921 Des Moines Street, Des 
Moines, Iowa. 


The above-named organization(s) or its agents have en- 
gaged in and are engaging in unfair labor practices within 
the meaning of Section (8b), Subsection(s) 1 (A), 4 (A) and 


(List subsections) 


4 (B) of the National Labor Relations Act, and these un- 
fair labor practices are unfair labor practices affecting 
commerce within the meaning of the act. 


9. Basis of the Charge (Be specific as to facts, names, 
addresses, plants involved, dates, places, etc.) 


Clark Bros. Transfer Co., hereinafter called Clark 
Bros., is a partnership of which the members are Fred 
L. and Walter F. Clark. Clark Bros. is a common car- 
rier by motor truck of intrastate and interstate freight 
with its principal office at 900 North First Street, Nor- 
folk, Nebraska, telephone No. 181. Its terminal in 


Omaha, Nebraska, is at 1528 North 16th Street, Tele- 
phone No. JAckson 4895. In Omaha Clark Bros. nor- 
“mally interline freight with about 13 interstate carriers 
whose employees in Omaha are members of General 
Drivers and Helpers, Local +554 of the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen 
& Helpers of America. Among said interstate carriers 
are Bos Truck Lines and Burlington Truck Lines, Inc., 
both of which run into Des Moines, Iowa. 


Since September 14, 1955 the above named labor or- 
ganizations have attempted to prevent Clark Bros. 
Transfer Company from interlining freight with other 
motor carriers and subsequently have likewise at- 
tempted to prevent other motor carriers in Nebraska, 
including Roman Motor Freight of Ord, Nebraska, 
whose employees are not represented by said labor or- 
ganizations from interlining freight with motor car- 
riers whose employees are represented by said labor 
organizations. Among the means used by the said labor 
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organizations to prevent the interlining of freight be- 
tween Clark Bros. and other Nebraska motor carriers 
whose employees are not represented by said labor or- 
ganizations on the one hand, and interstate motor car- 
riers whose employees are represented by said labor 
organizations on the other hand, have been threats that 
said labor organizations will induce strikes by their 
employees against said interstate motor carriers if they 
interline freight with said Nebraska motor carriers, 
which threats have been conveyed to said interstate 
motor carriers through the Motor Carrier Labor Ad- 
visory Council and its executive chairman, John Bridge. 
Said threats have been carried out on several occasions, 
including on February 1, 1957, a strike against Bos 
Truck Lines and a strike against Burlington Truck 
Lines, Inc., in Des Moines, Iowa, by employees of said 
companies, being members of said Local +147, said 
strikes having been induced and encouraged by said 
labor organizations and their agents for the purpose of 
forcing and requiring Bos Truck Lines and Burlington 
Truck Lines, Inc., to cease doing business with Clark 
Bros. Transfer Company, Roman Motor Freight and 
other Nebraska employers whose employees are not 
represented by said labor organizations. The threats 
of such strikes so issued by the said labor organiza- 
tions through the said John Bridge, Executive Chair- 
man, Motor Carrier Labor Advisory Council, have not 
been withdrawn through the same channels through 
which they were issued, or in any effective manner, 
and said strikes of February 1, 1957, implementing the 
said threats, will remain effective to force and require 
said interstate motor carriers to cease doing business 
with Clark Bros., Roman Freight, and other Nebraska 
carriers unless such strikes are prevented by the action 
of the National Labor Relations Board. 


The action of said labor organizations and their 
agents in inducing and encouraging said strikes of Feb- 
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ruary 1, 1957, and other similar strikes has violated 
and continues to violate Section 8 (b), Subsections 1A, 
4A and 4B of the National Labor Relations Act as 
amended in the following respects: 


1. The said labor organizations and their agents are 
restraining, and coercing employees of Clark Bros., 
Roman Motor Freight, and other Nebraska carriers, 
in the exercise of rights guaranteed by Section 7, and 
particularly their right to refrain from bargaining col- 
lectively, and from joining or assisting said labor or- 
ganizations, such restraint and coercion being exerted 
through reducing the business of their employers, and 
accordingly the work for said employees, and thus 
causing a number of them to be laid off for lack of 
work. 


9. The said labor organizations and their agents are 
engaging in and inducing and encouraging the em- 
ployees of said interstate earriers to strike against 
their employers, the object of such strikes being: 

(a) To force and require their employers to 
cease doing business with Clark Bros., Roman 
Motor Freight, and other Nebraska carriers; 

(b) To force and require Clark Bros., Roman 
Motor Freight, and other Nebraska carriers to 
recognize and bargain with said labor organiza- 
tions as the representatives of their employees, 
none of said labor organizations having been certi- 
fied as the representative of such employees under 
the provisions of Section 9 of said Act. 


3. Name of Employer 
Clark Bros. Transfer Company. 

4. Location of Plant Involved (Street, City and State) 
As above described. 

5. Type of Establishment (Factory, mine, wholesaler, etc.) 


Common carrier of freight by motor truck. 
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. Identify Principal Product or Service 


Transportation of freight. 


. No. of Workers Employed 
26. 


. Full Name of Party Filing Charge 
Clark Bros. Transfer Company. 


. Address of Party Filing Charge (Street, City and 
State) 


900 North First Street, Norfolk, Nebraska, or 
c/o Swarr, May, Royce, Smith, Anderson & Ross, 
705 Keeline Building, Omaha, Nebraska. 


. Tel. No. 


NOrfolk 181. 
ATlantic 5421. 


11. Declaration 


I declare that I have read the above charge and that the 
statements therein are true to the best of my knowledge 
and belief. 

CLARK BROS. TRANSFER COMPANY, 
By /s/ EDSON SMITH 


(Signature of Nara oni or person 
making charg 


of SWARR, MAY, ROYCE, SMITH, 
ANDERSON & ROSS, 
Attorneys for Clark Bros. Transfer 
Company. 
(Title or office, if any) 
December 24, 1957. 
(Date) 


Wilfully false statements on this charge can be punished 
by fine and imprisonment (U. S. Code, Title 18, Section 
1001). 


Stamped: Received Dec. 27, 1957. 
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GENERAL COUNSEL EXHIBIT NO. 1-E. 


United States of America. 


Before the 
NATIONAL LABOR RELATIONS BOARD, 
Seventeenth Region. 


INTERNATIONAL BROTHERHOOD 
OF TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELPERS 
OF AMERICA; CENTRAL STATES 
DRIVERS’ COUNCIL; and INTER- 
NATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELPERS 
OF AMERICA, Over-the-Road and 
City Transfer Drivers, Helpers, Dock- 
men and Warehousemen, Local No. 147, 


Case 
No. 17-CC-60. 


and 


CLARK BROS. TRANSFER COM- 
PANY. 


Complaint and Notice of Hearing. 


It having been charged by Clark Bros. Transfer Com- 
pany (herein called Clark) that International Brotherhood 
of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America; Central States Drivers’ Council; and International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America, Over-the-Road and City Transfer 
Drivers, Helpers, Dockmen and Warehousemen, Local No. 
147 (herein called Teamsters, Council and Local, respec- 
tively), have been engaging in and are engaging in unfair 
labor practices affecting commerce, as set forth and de- 
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fined in the National Labor Relations Act, as amended, 
61 Stat. 136, herein called the Act, the General Counsel of 
the National Labor Relations Board (herein called the 
Board), on behalf of the Board by the undersigned Regional 
Director, issues this Complaint and Notice of Hearing pur- 
suant to Section 10 (b) of the Act and Section 102.15 of 
the Board’s Rules and Regulations, Series 6, as amended. 


1. The original charge herein was filed and served by 
postpaid registered mail upon Respondents Teamsters, 
Council and Local on May 3, 1957. The amended charge 
was filed and served by postpaid registered mail upon Re- 
spondents Teamsters, Council and Local on December 26, 
1957. 


2. Respondents Teamsters, Council and Local, and each 
of them, are labor organizations within the meaning of 
Section 2, subsection (5) of the Act. 


3. (a) Clark is a common carrier of freight by motor 
vehicle and maintains its principal terminal at Norfolk, 
Nebraska, and a branch terminal at Omaha, Nebraska. 


(b) Clark’s annual revenue from its operations is in ex- 
cess of $325,000, approximately one-fourth of which is de- 
rived from interlining, i. e., Clark picks up freight brought 
into Nebraska by interstate carriers from points outside 
said state, for delivery to the consignees thereof, and 
brings freight from shippers within Nebraska to said inter- 
state carriers for transportation to consignees outside of 
Nebraska. 

(c) Among the interstate carriers with which Clark 
interlines freight are Bos Truck Lines and Burlington 
Truck Lines, Inc. (herein called Bos and Burlington, re- 
spectively). 

(ad) Bos and Burlington are interstate motor carriers. 
They maintain terminals or dock facilities in various cities 
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in the Middle West, including Omaha, Nebraska, and Des 
Moines, Iowa. Each annually receives revenue in excess 
of $100,000 for the transportation of freight to points and 
" places outside the state in which such terminals are located. 


4. At no time material herein have Teamsters, Council 
and Local, either jointly or severally, been certified under 
Section 9 of the Act as the collective bargaining repre- 
sentative of any employees of Clark. 


5. Since on or about January 30, 1957, Respondents 
Teamsters, Council and Local, acting jointly as well as 
severally, have engaged in or have induced or encouraged 
the employees of Bos and Burlington to engage in a strike 
or a concerted refusal in the course of their employment to 
transport or otherwise work on or handle any goods, arti- 
cles, materials or commodities, or to perform any services, 
objects thereof being— 


(a) to force or require Bos and/or Burlington, and other 
employers and persons, to cease doing business with Clark 
and other Nebraska carriers whose employees are not rep- 
resented for purposes of collective bargaining by any of 
the Respondents or any of their subordinate or affiliated 
organizations; and, 


(b) to force or require Clark and other employers whose 
employees are not represented for purposes of collective 
bargaining by the Respondents or any of them or any of 
their subordinate or affiliated organizations, to recognize 
or bargain with the Respondents or any of them or any of 
their subordinate or affiliated organizations. 


6. By the acts and conduct described in the preceding 
paragraph 5 for the objects set forth in its subparagraphs 
(a) and (b), at a time when the facts are as set out in the 
preceding paragraph 4, Teamsters, Council and Local, 
jointly and severally, have engaged in and are engaging 
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in unfair labor practices within the meaning of Section 
8 (b), subsections (4) (A) and (B) of the Act. 


7. By the acts and conduct described in the preceding 
paragraph 5 for the objects set forth in its subparagraphs 
(a) and (b), at a time when the facts are as set out in the 
preceding paragraph 4, Respondents Teamsters, Council 
and Local, jointly and severally, have caused a reduc- 
tion in the business of Clark and other carriers whose 
employees are not represented for purposes of collective 
bargaining by Respondents or any of them or any of their 
subordinate or affiliated organizations, and have thereby 
restrained or coerced employees of Clark and other Ne- 
braska carriers who are not represented for purposes of 
collective bargaining by Teamsters, Council or Local or 
any of them or any of their subordinate or affiliated organ- 
izations, in the exercise of the rights guaranteed in Sec- 
tion 7 of the Act, and have thereby engaged in and are 
thereby engaging in unfair labor practices within the mean- 
ing of Section 8 (b) (1) (A) of the Act. 





8 The acts and conduct of Respondents Teamsters, Coun- 
cil and Local, acting jointly and severally, as set forth 
above, and each of them, occurring in connection with the 
operations of Clark, Bos and Burlington, as described 
above, have a close, intimate and substantial relationship 
to trade, traffic and commerce among the several states of 
the United States and tend to lead to labor disputes burden- 
ing and obstructing commerce and the free flow of com- 
merce. 


9. The aforesaid acts and conduct of Respondents Team- 
sters, Council and Local, acting jointly as well as sev- 
erally, as set forth above, and each of them, constitute 
unfair labor practices affecting commerce within the mean- 
ing of Section 8 (b), subsections (1) (A), (4) (A) and 

‘4. (4) (B), and Section 2, subsections (6) and (7) of the Act. 








a 


Please Take Notice that on the 28th day of January, 1958, 
at 10:00 a. m. (CST), at 


Room 317 
United States Court House, 
Des Moines, Iowa, 


a hearing will be conducted before a duly designated Trial 
- Examiner of the National Labor Relations Board on the 
- allegations set forth in the above Complaint, at which time 
and place you will have the right to appear in person, or 
otherwise, and give testimony. 


You are further notified that, pursuant to Section 102.20 
of the Board’s Rules and Regulations, you shall file with 
the undersigned Regional Director, acting in this matter 
as agent of the National Labor Relations Board, an orig- 
inal and four (4) copies of a verified answer to said Com- 
plaint within ten (10) days from the service thereof, and 
that unless you do so all of the allegations in the Com- 


plaint shall be deemed to be admitted to be true and may 
be so found by the Board. 


HUGH E. SPERRY, 
Regional Director, Seventeenth Region, 
National Labor Relations Board, 
1400 Federal Office Building, 
911 Walnut Street, 
Kansas City 6, Missouri. 


Dated: December 27, 1957. 
(Seal) 
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EXCERPTS FROM GENERAL COUNSEL 
EXHIBIT NO. 2. 


Central States Area 


Over-the-Road Motor Freight 
Agreement 
Covering Drivers Employed 
by Private, Common, and 
Contract Carriers 
for the Period of 
February 1, 1955, to January 31, 1961, 
in the following territory: 


Michigan, Ohio, Indiana, Illinois, Wisconsin, Minnesota, 
Towa, Missouri, North Dakota, South Dakota, Nebraska, 
Kansas, and Louisville (Ky.), and operations into and out 
of all contiguous territory. 


(Company) 
hereinafter referred to as the Employer, 


and 
the Central States Drivers Council and Local Union No. 
affiliated with the International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of 
America, A. F. of L., hereinafter referred to as the Union, 
agree to be bound by the terms and provisions of this 
Agreement. 


Article IT. 


Union Shop and Dues. 


Section 1. 


(a) The Employer recognizes and acknowledges that the 
Central States Drivers Council and the Local Union are the 
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- exclusive representatives of all employees in the classifica- 
tions of work covered by this Agreement for the purposes 
of collective bargaining as provided by the National Labor 
Relations Act. 


Article VIII (in part). 
Section 2. 


a * ® * * * * 


It is further agreed that in all cases of an unauthorized 
strike, slow-down, walk-out, or any unauthorized cessation 
of work in violation of this Agreement, the Union shall not 
be liable for damages resulting from such unauthorized acts 
of its members. While the Union shall undertake every 
reasonable means to induce such employees to return to 
their jobs during any such period of unauthorized stoppage 
of work mentioned above, it is specifically understood and 
agreed that the Company during the first twenty-four (24) 
hour period of such unauthorized work stoppage shall have 
the sole and complete right of reasonable discipline short 
of discharge, and such Union members shall not be entitled 
to or have any recourse to any other provisions of this 
Agreement. After the first twenty-four (24) hour period 
of such stoppage, and if such stoppage continues, however, 
the Company shall have the sole and complete right to im- 
mediately discharge any Union member participating in 
any unauthorized strike, slow-down, walk-out, or any other 
cessation of work, and such Union members shall not be 
entitled to or have any recourse to any other provision of 
this Agreement. It is further agreed and understood that 
the Central States Drivers Council shall not be liable for 
any strike, breach or default in violation of this Agreement 
unless the act is expressly authorized by its Executive 
Board. A properly designated officer of the Central States 
Drivers Council shall, within twenty-four (24) hours after 
request is made to the Secretary of the Central States 
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Drivers Council, declare and advise the party making such 
request, by telegram, whether the Council has authorized 
any strike or stoppage of work. The Central States Drivers 
Council shall make immediate effort to terminate any strike 
or stoppage of work which is not authorized by it without 
assuming liability therefor. 


It is understood and agreed that failure of the Central 
States Drivers Council to authorize a strike by a Local 
Union shall not relieve such Local Union of liability for a 
strike authorized by it and which is in violation of this 
Agreement. 


Article IX (in part). 
* * sd * * * * 


The insistence by any Employer that his employee handle 
unfair goods or go through a picket line after they have 


elected not to, and if such refusal has been approved in 
writing by the responsible officials of the Central States 
Drivers Council, shall be sufficient cause for an immediate 
strike of all such Employer’s operations without any need 
of the Union to go through the grievance procedure herein. 
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Before the 
NATIONAL LABOR RELATIONS BOARD, 
Seventeenth Region. 


In the Matter of: | 


INTERNATIONAL BROTHERHOOD 

OF TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELPERS 

OF AMERICA; CENTRAL STATES 
DRIVERS’ COUNCIL; and INTER- 
NATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, Case 
WAREHOUSEMEN AND HELPERS | N° 17-CC-60. 
OF AMERICA, Over-the-Road and 

City Transfer Drivers, Helpers, Dock- 

men and Warehousemen, Local No. 147, 


and 


CLARK BROS. TRANSFER COM- 
PANY. J 


Before: 


Eugene E. Dixon, Trial Examiner. 


Apearances: 

Harry Irwig, 1400 Federal Office Building, 911 Walnut 
Street, Kansas City 6, Missouri, appearing as coun- 
sel for General Counsel. 

W. F. Clark, 601 South Third Street, Norfolk, Ne- 
braska, appearing for Clark Bros. Transfer Com- 
pany. 

David L. Uelmen of the firm of Padway, Goldberg and 
Previant, 212 West Wisconsin Avenue, Milwaukee, 
Wisconsin, appearing on behalf of the Interna- 
tional Brotherhood of Teamsters, Chauffeurs, 
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Warehousemen and Helpers of America, and the 
Central States Drivers’ Council. 


David D. Weinberg, 600 Keeline Building, Omaha, Ne- 
braska, appearing on behalf of the International 
Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America, and the Cen- 
tral States Drivers’ Council. 


John Connolly, Jr., 420 Royal Union Building, Des 
Moines, Iowa, appearing on behalf of the Inter- 
national Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America, Local 
147. 

ae * * * * * * 

Mr. Weinberg: Just one minute here. 

In addition to what Mr. Uelmen said, Resondent’s 

evidence will show that Mr. Clark testified before 
8 the I. C. C. Examiner in Lincoln, Nebraska, that he, 

in conjunction with the Nebraska Short Line Car- 
riers, of which his company was and is a part, submitted 
detailed exhibits showing an interline situation with many 
other companies besides Burlington and Bos, none of whom 
were involved in any alleged strike situation with any 
other respondents or any local union of the Teamsters 
International. 

Trial Examiner: Now, are these companies you refer to 
represented by your organization? 

Mr. Weinberg: These companies? 

Trial Examiner: Yes. 

Mr. Weinberg: They have contractual relationships with 
the Teamsters. 

I think you ought to understand what this I. C. C. hear- 
ing was about, and I don’t think that Mr. Irwig has 
explained all of it. 

I was the attorney for Local 554 in these hearings—— 

Trial Examiner (Interrupting): Which Local 554? 

Mr. Weinberg: That is at Omaha, Nebraska. They are 
not a Respondent in this case. 
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In June of 1956—I believe I am correct on the date—the 
Nebraska Shortline Carriers, Inc., were organized in Ne- 
praska, consisting of twelve nonunion earriers. They im- 
mediately petitioned the Interstate Commerce Commission 
to secure regular operating rights within a five-state area, 
and at the same time, petitioned the I. C. C. for 
9 irregular routes in a thirty-two-state area. 

Tria] Examiner: Did you say, irregular routes? 

Mr. Weinberg: Irregular routes, yes, sir. 

Trial Examiner: I hope that during the course that 
someone will explain all these terms. 

Mr. Weinberg: I will explain them to you briefly, as 
far as I know. 

Regular routes are ones that are serviced at all times 
by common carrier, and irregular routes are serviced if 
and when they have business. They do not apply to all 
commodities on the irregular routes. 

Now, the basis for the I. C. C. hearing was an alleged 
secondary boycott in Nebraska against some of these twelve 
earriers, including Clark, who had a primary strike in 
Omaha. And they based the granting of these rights upon 
convenience and necessity, by virtue of the fact that a 
labor dispute existed, and some of these carriers could 
not secure interline arrangements with unionized carriers. 
Those cases were decided by two different Trial Examiners 
of the L. C. C., and they recommended to the Commission 
that both of the cases be dismissed and the rights denied. 
The matter is before the Interstate Commerce Commission 
at this time, having been argued on November 7, 1957. 
The first hearing took place in Lincoln, Nebraska, as Mr. 
Irwig stated, commencing on January 28, and lasting for 

approximately twenty days. 
10 It is the position of the Respondent, the I. C. C. 
matter is immaterial in this hearing. That is all we 
have to say on that. 
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31 W. F. CLARK, 


a witness called by and on behalf of General Counsel, being 
first duly sworn, was examined and testified as follows: 


Direct Examination. 

Q. (By Mr. Irwig) State your name, please, sir. <A. 
W. F. Clark, 601 South Third Street, Norfolk, Nebraska. 

Q. What is your occupation, sir? A. Co-partner in the 

firm of Clark Bros. Transfer Company of Norfolk. 
32 Q. That is the Charging Party in this proceeding? 
A. Yes, sir. 

Q. Will you state whether or not you have ever been 
approached by the Teamsters or any of its locals with the 
request for recognition as collective bargaining represent- 
ative of any of your employees? A. We have. 

Q. When was that, sir? A. Sometime between Septem- 
ber 1 and September 15, 1955. 

Q. And who made this contact? A. We received a let- 
ter from Local 554, at Omaha, signed by James Steele, 
President, stating that they represented our men at the 
Omaha terminal for the purposes of collective bargain- 
ing, requesting a meeting with us. 

Q. Did you have such a meeting? A. Yes, sir. 

Q. When did this meeting take place? A. Sometime be- 
tween September 15, and October 1, 1955. 

Q. Where did it take place? A. At the Norfolk office 
of our company. 

Q. Who was present? A. Richard Kavner, and Albert 
Parker. 

Q. Who is Mr. Kavner? A. He was represented to us 
as a representative of Central States Council of the 

Teamsters. 
33. Mr. Uelmen: The respondents object to this and 
move that that answer be stricken. The purpose of 
this is to try to establish agency between Mr. Kavner and 
the Central States Drivers’ Council, and that evidence is 
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incompetent, it is hearsay. If the purpose, however, is 

merely conversation and background, we would withdraw 
our objection. 

- -‘Mr. Irwig: May I state very simply that this obviously 

is way ahead of six months, Section 10 (b) of the Act, 

and that testimony is offered by way of background, so 

that what happened 

(rial Examiner (Interrupting) All right, I take it the 

- objection is withdrawn, then. All right, go ahead. 

Q. (By Mr. Irwig) Now, who is Mr. Parker whom you 

mentioned? A. Secretary-Treasurer of Local 554, of 

Omaha. 

Trial Examiner: What is his name? 

The Witness: Parker. 

Q. (By Mr. Irwig) Have you had any prior dealings 
with Mr. Kavner? A. No, sir. 

Q. Had you had any prior dealings with Mr. Parker? 
A. Not in an official capacity, merely as an acquaintance, 
or had met. 

Q. All right, I see. What happened at this meeting? 
A. Mr. Kavner stated to us that he represented our men in 

Omaha, and wanted to negotiate a contract, a union 
34 contract, for covering our employees, and our entire 
employees at Norfolk and Omaha. 

Q. Did you reach any agreement, sir? A. No, sir. No 
agreement was reached. 

Q. I see. Did you have any subsequent meetings with 
Mr. Parker and Mr. Kavner, or either one of them? A. I 
don’t remember of any subsequent meetings. 

Q. All right, sir. Now, reference has been made to a 
strike that occurred at your Omaha terminal, was there 
such a strike? A. On the morning of September 14, 1955, 
there appeared four of our former employees with picket 
signs and were placed at the entrances of our terminal at 
Omaha. 

Q. Could you repeat that date, please, sir? A. Septem- 
ber 14, 1955. 
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Q. All right, sir. Back to this meeting between you and 
Mr. Kavner and Mr. Parker, was any reference made to 
the strike, to a strike—— 


* * * * * * * 


35 Mr. Irwig: May I point out that this testimony goes 

to the general background of what has happened 
since, and it goes to the motivation, also. I suggest it is 
permissible and proper evidence. 

Trial Examiner: I believe it is. I will overrule the ob- 
jection. 

Q. (By Mr. Irwig) How did this meeting end, sir, what 
was said at the meetings conclusion, let’s say, if anything 
was said? A. We didn’t care to sign a union agreement 
covering all of our employees at both Norfolk and Omaha. 

Q. What, if anything, was said by either Mr. Kavner or 
Mr. Parker? A. Sometime in the conversation, Mr. Kavner 
told us of a program to organize all of the nonunion truck 
lines in Nebraska, stating that we had from six months 
to two years to survive without a contract. 

Q. What, if anything, else about that conversation 
36 do you recall sir? A. Except that perhaps we de- 

clined to negotiate because we didn’t believe half 
or more of our employees were represented by the Team- 
sters’ Union. 

Mr. Weinberg: I move that be stricken as not respon- 
sive, a conclusion on the part of the witness. 

Trial Examiner: Oh, I don’t know. It is responsive to 
the question, and as for conclusion, I think he is entitled 
to say what he did, whether it is a conclusion or not. I 
will overrule the objection. 

Q. (By Mr. Irwig) Do you know a man named John 
Bridge, sir? A. I met him once. 

Q. When did you meet this John Bridge and where? 
A. I met him at our Omaha terminal office, on the morning 
of July 11, 1956. 

Q. Was that during the strike? A. The picket line was 
still there, yes. 
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incompetent, it is hearsay. If the purpose, however, is 
merely conversation and background, we would withdraw 
our objection. 

Mr. Irwig: May I state very simply that this obviously 
is way ahead of six months, Section 10 (b) of the Act, 
and that testimony is offered by way of background, so 

_ that what happened: 

Trial Examiner (Interrupting) All right, I take it the 
objection is withdrawn, then. All right, go ahead. 

Q. (By Mr. Irwig) Now, who is Mr. Parker whom you 
mentioned? A. Secretary-Treasurer of Local 554, of 
Omaha. 

Trial Examiner: What is his name? 

The Witness: Parker. 

Q. (By Mr. Irwig) Have you had any prior dealings 
with Mr. Kavner? A. No, sir. 

Q. Had you had any prior dealings with Mr. Parker? 
A. Not in an official capacity, merely as an acquaintance, 
or had met. 

Q. All right, I see. What happened at this meeting? 
A. Mr. Kavner stated to us that he represented our men in 

Omaha, and wanted to negotiate a contract, a union 
34 contract, for covering our employees, and our entire 
employees at Norfolk and Omaha. 

Q. Did you reach any agreement, sir? A. No, sir. No 
agreement was reached. 

Q. I see. Did you have any subsequent meetings with 
Mr. Parker and Mr. Kavner, or either one of them? A. I 
don’t remember of any subsequent meetings. 

Q. All right, sir. Now, reference has been made to a 
strike that occurred at your Omaha terminal, was there 
such a strike? A. On the morning of September 14, 1955, 
there appeared four of our former employees with picket 
signs and were placed at the entrances of our terminal at 
Omaha. 

Q. Could you repeat that date, please, sir? A. Septem- 
ber 14, 1955. 
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Q. All right, sir. Back to this meeting between you and 
Mr. Kavner and Mr. Parker, was any reference made to 
the strike, to a strike—— 


* ball * * * * * 


35 Mr. Irwig: May I point out that this testimony goes 

to the general background of what has happened 
since, and it goes to the motivation, also. I suggest it is 
permissible and proper evidence. 

Trial Examiner: I believe it is. I will overrule the ob- 
jection. 

Q. (By Mr. Irwig) How did this meeting end, sir, what 
was said at the meetings conclusion, let’s say, if anything 
was said? A. We didn’t care to sign a union agreement 
covering all of our employees at both Norfolk and Omaha. 

Q. What, if anything, was said by either Mr. Kavner or 
Mr. Parker? A. Sometime in the conversation, Mr. Kavner 
told us of a program to organize all of the nonunion truck 
lines in Nebraska, stating that we had from six months 
to two years to survive without a contract. 

Q. What, if anything, else about that conversation 
36 do you recall sir? A. Except that perhaps we de- 

clined to negotiate because we didn’t believe half 
or more of our employees were represented by the Team- 
sters’ Union. 

Mr. Weinberg: I move that be stricken as not respon- 
sive, a conclusion on the part of the witness. 

Trial Examiner: Oh, I don’t know. It is responsive to 
the question, and as for conclusion, I think he is entitled 
to say what he did, whether it is a conclusion or not. I 
will overrule the objection. 

Q. (By Mr. Irwig) Do you know a man named John 
Bridge, sir? A. I met him once. 

Q. When did you meet this John Bridge and where? 
A. I met him at our Omaha terminal office, on the morning 
of July 11, 1956. 

Q. Was that during the strike? A. The picket line was 
A still there, yes. 
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Q. I see. How did Mr. Bridge get there? Did he invite . ~ 
himself, did you invite him, or how? A. Mr. Ray Watson + 
of Watson Brothers Transportation Company, Omaha, 

~ ealled our terminal manager, my brother, Delbert Clark, on 
July 10, stating that Mr. Bridge would like to meet with 
us, and a meeting was set up for the next morning at 
10 o’clock. 
Trial Examiner: Who was it called this—— 
The Witness: Ray Watson of Watson Brothers. 
37 Q. (By Mr. Irwig) Is Watson Brothers a motor 
carrier? A. They are. 

Q. Do you know whether or not they are unionized or 
employees organized? A. To the best of my knowledge 
they are. 

Q. Were they at that time? A. Yes. 

Q. Mr. Bridge appeared at your office in Omaha? A. 
Yes, sir. 

Q. Did he describe what happened at the meeting? 


* * * La * ® & 


38 Q. (By Mr. Irwig) I believe you stated the meeting 
took place at the Omaha terminal? A. My brother, 
D. V. Clark and Mr. Bridge and myself. 

Q. Now please relate as closely as you can what was 
said by whom. A. Mr. Bridge purported to represent, and 
I believe, is the executive chairman of the Motor Carriers’ 
Labor Advisory Council of Chicago, and asked that he 
represent us as labor adviser, and offered to do this service 
for $15.00 a month. And very little more was said, except 
that we said we didn’t believe we needed his services until 
our men were represented by @ union. 7 


* * * * * * * 


39 Q. (By Mr. Irwig) Now, I believe you stated earlier, 
Mr. Clark, that the strike at your establishment in 
Omaha began on September 14, 1955? A. Yes, sir. 
Q. How many operating employees did you have at that 
time? <A. Six. 
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Q. At Omaha? A. And our terminal manager makes it 
seven. 

Q. All right. Now, then, how many other operating em- 
ployees did you have at other locations? A. We had 
twenty full time operating employees at Norfolk, and part- 
time and four office employees. 

Q. How many employees today, or as of today or yes- 
terday? A. We have eighteen operational employees, two 
part-time employees, and three office employees. 

Q. Now, then, can you account for the drop in employ- 
ment? 

@ * * * * m * 
40 Q. (By Mr. Irwig) State as a matter of fact, Mr. 
Clark, whether or not since the strike began you had 
to lay off for lack of work any of your employees? A. 
We did. 

Q. State when you did so and how many employees. A. 
We laid off three employees in October—— 

Q. (Interrupting) Which year, sir? A. Of 1955, three 
in January of 1956, three in February of 1956, and I have 
since employed and lost, for various reasons, the employ 
of other personnel. 

Q. All right, sir. Now, then, I believe you stated you 
had four office employees at the time the strike began, in 
September 1955, and now have three? A. That is right, 
sir. 

Q. What was the reason for losing one office employee? 
A. Simply not enough work for four employees. 

Q. All right, sir. Now, reference has been made here to 
Nebraska Shortline Carriers, Inc., and an I. C. C. hearing, 
which took place at Lincoln. I am asking you to state 
when this hearing began? A. I believe January 28, 

1957. 
41 Q. All right, sir. Did you testify at that hearing? 
A. I did. 

Q. When did you testify, if you recall? A. January 29, 

1957. 
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Q. I see. Did you see Mr. Bridge at that hearing? A. 
No, sir. 

Q. Did you see Mr. Kavner at that hearing? A. Yes, sir. 

Q. Did you talk to him that day? A. Possibly, just to 
greet him, no conversation. 

Q. In the course of your testimony on January 29, did 
you mention your interlining operations? <A. Yes, sir. 

Q. Can you state whether or not you mentioned Burling- 
' ton Truck Lines that day in your testimony, if you recall? 
A. I am sure I did, because I mentioned all of the inter- 
liners with whom we had done business. 

Q. Did you mention Bos Truck Lines? A. I am sure I 
did, yes, sir. 


45 ASA WATTERS, 


a witness called by and on behalf of the General 
Counsel, being first duly sworn, was examined and testified 
as follows: 


Direct Examination. 
Q. (By Mr. Irwig) State your name, please. A. Asa, 
A-s-a, Watters, W-a-t-t-e-r-s. 
Q. Where are you employed, Mr. Watters? A. I am 


employed by the Lincoln Telephone and Telegraph Com- 
pany, Lincoln, Nebraska. 


* * * oS S » o 


Q. Now, you were subpoenaed by General Counsel, sir, with 
the request to bring with you your records of certain long 
distance telephone calls made by one Richard 
46 Kavner, who at that time was speaking from the 
Cornhusker Hotel in Lincoln during the period of 
January 28 through 31, 1957. Did you make a search of 
the records? A. I did. 
Q. Did you find any record of such telephone calls? 
A. We did. 
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Q. Now, what you have in your hand and place on the 
Trial Examiner’s desk right now, is, I take it, the micro- 
film record? <A. Yes, sir. 

Q. Have you made copies of the entries referred to? A. 
Yes, sir. 

Q. Do you have those records with you? A. Yes. 

Q. May I have them, sir? Thank you. 

Mr. Irwig: Will the reporter mark this, please? Mark 
this Exhibit No. GC 5. 

Trial Examiner: Off the record. 

(Discussion off the record.) 

Trial Examiner: Back on the record. 

Q. (By Mr. Irwig) Mr. Watters, you handed me four 
sets of copies of phone tickets. Now, will you please state 
or—— 

Rather I will have them identified respectively as GC 4, 

5, 6, and 7. 
47 (Thereupon the documents above referred to were 
marked General Counsel’s Exhibits Nos. 4, 5, 6, 
and 7 for identification.) 

Q. (By Mr. Irwig) Will you please state for the record 
how these documents were made to begin with? I take it 
that they are not the originals, is that correct? A. No, 
the originals were mailed to the subscriber, but before 
they were mailed, we made a microfilm record of all 
tickets. 

Q. All right. Will you please pick up the GC 4 and 
explain what the various entries thereon mean? A. Well, 
starting at the top, the call was, it is indicated that it was 
made January 29, 1957, from Lincoln, Nebraska, Telephone 
No. 24471, person calling, Kavner, Room 817, special in- 
structions, W. H. That indicates that they weren’t reached 
on the first attempt. Hotel O. K.’d by 137813, is the hotel 
clerks billing number, I mean that number that they supply 
to our operator who puts it on here, and they identify that 
with the charge when they receive it. Under ‘‘to’’, place, 
Miami, Florida, Telephone No. Union 6-8811, person, Hoffa, 
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Room 329, filing time is 5:30 p. m., Operator 111, time of 
the eall the duration of the call was eight minutes, classi- 
fied as a person-to-person call, the charge of $5.60. 

Q. All right, sir, now, will you please take a look at 


| General Counsel’s Exhibit 5 and explain the entries 

48 on that slip? A. Go through the same way? 
| Q. Yes, please. A. This indicates a eall placed 
- January 29, 1957, from Lincoln, Nebraska, from Telephone 
No. 24471, person calling, Kavner, Room 817, hotel O. K. 
by 137812, their charge number, call was placed to Cedar 
Rapids, Iowa, Telephone No. Empire 49111, person called, 

John Bridge, address of the party being called, Montrose 
- Hotel, filing time, 11:38 p. m., Operator 94, minutes 11. 

Q. That is the duration of the call, I take it? A. Yes, 
the class of call is a person-to-person, night, the charge 
was $2.70. 

Q. All right, sir. Now, will you please explain the en- 
tries on General Counsel’s Exhibit 6? A. This ticket in- 
dicates a call made January 30, 1957, from Lincoln, Ne- 
praska, Telephone No. 24471, by Kavner, Room 817, hotel 
charge O. K.’d by No. 137869, to Des Moines, Iowa, Tele- 
phone called is Cherry 4-8947, person, Tom Jones, which 
is crossed out and a new name written in, Richard Conn, 
address of the person called, Local 147, Teamsters Union, 
filing time 7:53 a. m., Operator No. 38, duration of the 
call, two minutes, class of call, person-to-person, charge $1. 
At the bottom under remarks are initials ADV, which in- 
dicates advised home ill, 54-4, I believe that has to do 

with the time, although I am not sure. Ag is—ag ab, 
49 that means tried again at a later time. Richard 

Conn on the bottom is Richard Conn in paren is 
pres., p-r-e-s., will talk. 

Q. Now then, referring to the ticket in its entirety, to 
whom does the entry ‘‘home ill’’-—— 


50 Q. (By Mr. Irwig) All right, may we repeat my 
question or rephrase it. Looking at the ticket and 
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in its entirety, Mr. Watters, can you tell from the ticket to 
whom the entry “home ill” refers? A. Well, I can tell you 
what we would tell a customer to whom this was charged 
to if they came in and asked us to for an explanation. 
That is about all I could do. If I was telling Mr. Schimmel 
at the hotel, I would tell him that it appears from the 
ticket that Tom Jones wasn’t available when Kavner 
called, and the word was to try and try again and for 
Richard Conn, because this ag-ab means trying again at 
above number. So they apparently tried again and 

reached Richard Conn when they dialed that num- 
51 ber, they said, well, Richard Conn would talk or 

something to that effect, but we have been trying 
to resurrect what possibly happened but we don’t actually 
know. 

Q. (By Mr. Irwig) Does the ticket indicate when the 
eall was put through to Mr. Conn? A. No, it doesn’t. 

Q. All right, sir. Now, I am handing you General Coun- 
sel’s Exhibit 7. Will you please explain the entries on 
that exhibit the way that you have done with the other 
three? A. This indicates a call made January 31, 1957, 
from Lincoln, Nebraska, to Telephone No, 24471, which 
called Kavner Room 817, charge 0.K.’d by the hotel, their 
Code No. 137945, the call is made to Des Moines, Iowa, 
Telephone No. Cherry 4-8240. Below that is a number 
that has been written out, has been crossed through, 
4-1268, person called is Lee Osborn, filing time is 8:15 a. m., 
Operator 47, duration of the call, eight minutes, class is 
person to person, and the charge is $2. 

Q. All right, sir. Now, do you know whose telephone 
number, this is Lincoln, Nebraska, 2-4471? A. That 
is the telephone number of the Cornhusker Hotel. 
Q. At Lincoln, Nebraska? A. Yes. 


Can you tell us what a filing time on these calls re- 
fers to? 
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The Witness: The filing time refers to the time that the 
ealt is first placed, yes. 

Trial Examiner: By the caller? 

The Witness: By the caller. That is the first thing that 
' they do, the operator writes in that time. They would 
put down 2 o’clock or whatever it is. 


66 MAX WOODROW SAMPSON. 


Q. (By Mr. Irwig) State your name, please. A. Max 
Woodrow Sampson. 
67 Q. What is your occupation, Mr. Sampson? A. I 
manage Keck’s 6 service on 409, Southwest Ninth 
Street. 

Q. I am referring now, sir, to January 30, 1957, did you 
at about that time service for gas and oil the trucks of 
the Burling Truck Line? A. I have been servicing Bur- 
lington trucks for almost five years. 

Q. All right, sir. Now, then, I again refer to January 
30, 1957, did you have occasion to service Burlington 
trucks on that date? A. Yes, sir, I did. 


68 Q. All right. Now, then, on that date, did you 
service any Burlington trucks? A. Yes, sir, I did. 
I serviced one, two, three, four of them. 

69  Q. Four Burlington trucks? A. Yes. 
Q. Do you recall who the drivers of those trucks 

were? A. Only one. | 

Q. Who was that, sir? A. Charles Dewey, named Charles 
Dewey. I think his name is Charles Dewey. 


70 Q. Just a moment, sir, we don’t want to know what 


you—please tell the Trial Examiner, please tell what 
happened on January 30, 1957, when Mr. Dewey had his 
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truck serviced. A. Well, I am not so sure that it was Mr. 
Dewey, that is the part that is bothering me. 

Q. Who do you think it was? A. When a person is 
under oath, they would like to say what they are actually 
positive, but I am not positive. 


* * * * * * * 


71 Trial Examiner: I would like Mr. Dewey to stand. 

Now, let me ask you, Mr. Witness, the things that 
occurred on this January 30th that counsel has been asking 
you, did they occur by reason of this man’s presence in 
your station? 

The Witness: I am awfully sorry I signed this state- 
ment saying that he did, and I suppose I am probably 
letting myself in for a—but it came to me in the night, last 
night when I was trying to sleep, and I did remember he 
came into the station. It seems to me like he got in and 
drove on away, right away. Maybe his testimony will bear 
that out, I haven’t spoken to him on it at all. 


* * * * * * * 


72 Q. (By Mr. Irwig) Mr. Sampson, let me ask you a 
question. You state just now that you are not cer- 
tain what Mr. Dewey you talked to? A. Yes. 

Q. With whom you had the conversation? A. Yes. 

Q. Was it another Burlington driver? A. Yes. 

Q. You are sure it was one of the Burlington drivers? 
A. I would, but I would hesitate to swear which one, be- 
eause I honestly in my heart can’t. 

Q. But it was one of the Burlington drivers who was in 
that morning. Do you recall the other Burlington drivers 
who were in that morning? A. No, not for sure. 

Q. Well, as best as you can remember, who do you think 
was in that morning? 

Mr. Weinberg: Just a moment. We object to that, who 
he thinks was in there. 

Mr. Irwig: Whom he remembers being in there to the 
best of his recollection and memory. 
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Q. (By Mr. Irwig) Outside of Mr. Dewey. A. I sup- 
pose there were probably six or eight of them. Of 
73 course—— 
Q. (Interrupting) Six or eight drivers, you say? A. 
Yes. 

Trial Examiner: Well, you had four of them that you | 
didn’t service, is that right? 

The Witness: Well, occasionally, yes. If they stopped 
briefly for a cup of coffee or very briefly. 

Q. (By Mr. Irwig) All right. Now, how many of them 
stopped in to have their vehicles serviced? A. The only 
one I gassed in the forenoon was Mr. Dewey’s. 

Q. About what time of day was it? A. I suppose be- 
tween 8:30 and 9. 

Q. Between when? A. Between 8:30 and 9 probably. 

Q. In the morning? A. Yes. 

Q. All right. Now then, while you serviced one of these 
Burlington trucks, did any other vehicle drive into your 
filling station? A. Yes, several. 


7 * * * * * * 


80 Q. (By Mr. Irwig) Are you now a member of the 
Teamsters, Mr. Sampson? A. No, I am not. 

Q. Have you ever been? A. No. 

Q. Does the truck number Burlington 969 mean anything 
to you? A. Well, at that particular time it was a truck 
that Mr. Dewey drove regularly. However, at the present 
time he isn’t. 

Q. And does Truck No. 969 show up on your sheet for 
January 30th? A. Yes. 

Q. Now, then, do you relate in that affidavit that certain 
conversations between a Burlington, let us say for the time 
being, and the driver of a car that came in followed later 
on by the Burlington driver coming into your office and 
telling you something? A. Yes. 

Q. Now, then, you said you were not certain that it was 
Mr. Dewey? A. I am still not sure. 
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Q. Was it some other Burlington driver? <A. It 
81 would have to be. 
Q. In other words, you are sure it was one of the 
Burlington drivers? A. Yes. 
Q. One of the Burlington drivers who was in your sta- 
tion that morning? A. Yes. 
Q. If it was not Mr. Dewey it was somebody else? A.I 
am afraid that is what I would have to say. 


* * * * * * * 


84 Q. (By Mr. Irwig) Can you give us the number of 

any other Burlington trucks serviced that morning? 
A. There was 3146. I think that was the only one that was 
serviced that morning. 

Q. Was serviced that morning? A. Yes. 

Q. Do you recall who drove that truck? A. No. 

Q. All right, then, there were two Burlington truck 
drivers in there that morning? A. There were others in 
that I didn’t service. 

Q. Who were serviced. Two were in there having 
85 their vehicles serviced, one of them was Dewey? 
A. Yes. 

Q. And he was driving one truck? A. 969, I think it is 
969. 

Q. And the other one was the driver of 3146, I believe 
you said? A. Yes. 

Q. All right. Do you recall his name? A. No, I don’t. 

Q. All right. Now, then, this incident about the driver 
of a private automobile driving in and talking to one of 
the Burlington drivers took place that morning? A. Yes, 
sir. 

Q. Now, exactly what happened in the course of that 
incident? 

Mr. Weinberg: To which we object as incompetent, 
srrelevant and immaterial; no sufficient proper foundation 
laid. 

Trial Examiner: Well, I have overruled you on that. I 








—_— 30 — 


will take the testimony and reserve judgment on a motion 
to strike at the end of it. A. This car drove in and the 
 @river of the car told the driver of the truck to go back to 
- the dock, that there was a walkout. 
Q. (By Mr. Irwig) Do you know the driver of that car? 
A. No, I do not, sir; I am sorry. 
86 Q. What kind of a car was it, sir? A. It was a 
Ford, 1956 Ford. 
Trial Examiner: What color? 
The Witness: I would call it pink and ivory. I assume 
- Ford has more fancy names for the colors. 
Q. (By Mr. Irwig) Now, did the driver of this Ford stay 
sn there or did he drive out? A. He drove out, sir. 
Q. Did you have occasion to talk to the Burlington driver 
thereafter? A. Yes. 


Q. (By Mr. Irwig) How did the conversation be- 

87 tween you and the Burlington driver go after the 

driver of the Ford had left? A. Oh, not saying it 

word for word, but the driver said it was a man from the 
union office. 

Q. Did he call you by name? A. He said something 

about Dick but there was no last name mentioned at all. 


* * * * * s bed 


Q. (By Mr. Irwig) As I understand your testimony now, 
Mr. Sampson, it is like this: that this conversation be- 
tween the stranger in the Ford and one of the Burlington 

drivers took place on the morning of the 30th of 
88 January, 1957? A. Yes. 

Q. The Burlington driver thereafter came in and told 
you what you related a moment ago? <A. Yes. 

Q. That morning two Burlington trucks and their drivers 
were in to be serviced? A. Yes, sir. 

Q. One was 969 driven by Dewey?- A. Yes. 

Q. And the other was No. 3146? A. Yes. 
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89 Q. (By Mr. Irwig) Now then, how many Burlington 
drivers were in there that morning? I am sorry I 

have to go over it again. How many were in there to have 
their vehicles serviced? A. There were two to have their 
trucks serviced. 

Trial Examiner: What were the truck numbers? 

The Witness: 969 and 3146. 

Trial Examiner: All right. 

Q. (By Mr. Irwig) And you recall the driver of 969 was 
who, sir? A. Mr. Dewey. 

Q. Do you recall who the driver of the other truck was? 
A. No, I am sorry, I don’t. 

*% * cd * cs 
91 Q. (By Mr. Irwig) Did you know the man in that 
92 automobile? <A. No, sir, I did not. 
Q. Have you seen him since? <A. No, I haven’t. 
* . * * * e * 

Q. (By Mr. Irwig) Has any Burlington driver since that 
time told you who the man was? A. No, I don’t believe 
that conversation has ever come up. 


a *® * * * e * 
93 | Cross-Examination. 


= * % * * * * 


94 QQ. Do several of the other drivers come in almost 
every morning? A. Yes. 
Tria] Examiner: Do you mean of Burlington? 
The Witness: Yes, I had 18 of them yesterday. 


95  Q. (By Mr. Uelmen) Now, as I understand from— 
strike that. Do you recall the day that you gave an 
affidavit to the National Labor Relations Board that was 
shown to you before? A. Yes. 
Q. Sometime in May of 1957, as I recall, is that right? 
A. Yes, the last part. 
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will take the testimony and reserve judgment on a motion 
to strike at the end of it. A. This car drove in and the 
- driver of the car told the driver of the truck to go back to 
the dock, that there was a walkout. 
 Q. (By Mr. Irwig) Do you know the driver of that car? 
A. No, I do not, sir; I am sorry. 
86 Q. What kind of a car was it, sir? A. It was a a 
Ford, 1956 Ford. 
Trial Examiner: What color? 
The Witness: I would call it pink and ivory. I assume 
- Ford has more fancy names for the colors. 
 Q. (By Mr. Irwig) Now, did the driver of this Ford stay 
in there or did he drive out? A. He drove out, sir. 
Q. Did you have occasion to talk to the Burlington driver 
thereafter? A. Yes. 


* * * * * * * 


Q. (By Mr. Irwig) How did the conversation be- 
87 tween you and the Burlington driver go after the 


driver of the Ford had left? A. Oh, not saying it 

word for word, but the driver said it was a man from the 
union office. 

Q. Did he call you by name? A. He said something 

about Dick but there was no last name mentioned at all. 


* * * * * * * 


Q. (By Mr. Irwig) As I understand your testimony now, 
Mr. Sampson, it is like this: that this conversation be- 
tween the stranger in the Ford and one of the Burlington 

drivers took place on the morning of the 30th of 
88 January, 1957? A. Yes. 

Q. The Burlington driver thereafter came in and told 
you what you related a moment ago? A. Yes. 

Q. That morning two Burlington trucks and their drivers 
were in to be serviced? A. Yes, sir. 

Q. One was 969 driven by Dewey?- A. Yes. 

Q. And the other was No. 3146? A. Yes. 
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89 Q. (By Mr. Irwig) Now then, how many Burlington 
drivers were in there that morning? I am sorry I 

have to go over it again. How many were in there to have 
their vehicles serviced? A. There were two to have their 
trucks serviced. 

Trial Examiner: What were the truck numbers? 

The Witness: 969 and 3146. 

Trial Examiner: All right. 

Q. (By Mr. Irwig) And you recall the driver of 969 was 
who, sir? A. Mr. Dewey. 

Q. Do you recall who the driver of the other truck was? 
A. No, I am sorry, I don’t. 

* * * * * * * 
91 Q. (By Mr. Irwig) Did you know the man in that 
92 automobile? A. No, sir, I did not. 
Q. Have you seen him since? A. No, I haven’t. 
* * * bs * * * 

Q. (By Mr. Irwig) Has any Burlington driver since that 
time told you who the man was? A. No, I don’t believe 
that conversation has ever come up. 


* * * * * * * 


93 Cross-Examination. 
* * * bal * * * 
94 Q. Do several of the other drivers come in almost 
every morning? A. Yes. 


Trial Examiner: Do you mean of Burlington? 
The Witness: Yes, I had 18 of them yesterday. 


95  Q. (By Mr. Uelmen) Now, as I understand from— 
strike that. Do you recall the day that you gave an 
affidavit to the National Labor Relations Board that was 
shown to you before? A. Yes. 
Q. Sometime in May of 1957, as I recall, is that right? 
A. Yes, the last part. 








— ta 


Q. Was that the first time that any agent of the Board 
- talked to you concerning this matter? A. I believe it was. 

Q. Would you have any special reason to recall the 
events that took place on January 30th, other than the 
fact that they were asked you by the examiner, field 
examiner? A. Well, the only other one would be that I 
lost quite a little gas business that morning. 

Q. You lost gas business that morning? A. Yes. 

Q. And the examiner, the field representative from the 
Board came to you and asked you what happened at your 
station that morning, is that right? A. Yes, that is right. 

Q. And there is nothing in your records, is there, 
96 that shows that this conversation that you over- 

heard between a fellow in a car and the driver, 
Burlington, took place on January 30th, or anything in 
your records to show that? A. No. 

Q. But you recall quite positively, do you, that it ac- 
tually took place on that particular day? A. Yes, I be- 
lieve it did. 

Q. Is there any—just how do you recall that? I am a 
little bit puzzled, because, after all, if these drivers come 
in and out of your station, how would you recall that a 
conversation of that kind took place on January 30th? 
A. Well 

Q. Especially since nobody asked you about it for five 
months. A. I recall after they mentioned this date, I will 
put it that way, to this particular day. 

Q. Did you go to the premises of Burlington Truck 
Lines on that day? A. Go to Burlington? 

Q. Yes. A. No. 

Q. Where is your station located with reference to that 
truck line? A. Approximately two and a half blocks, 
give or take one or 

Q: Do you remember what day of the week January 
97 30th was? A. No, I am sorry, I don’t, not without 
looking it up, I wouldn’t. 

Mr. Uelmen: Did the witness state what the remark 
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was that went from the men in the white and red car to 
the man in the truck? 

Trial Examiner: White and oak ear. Yes, he did 
state it. 
_ Mr. Uelmen: What was it? 

Trial Examiner: I guess you will have to ask the 
witness. 

Q. (By Mr. Uelmen) What was that statement? A. 
He told him to go back to the dock, there was.a strike. 

Q. Your affidavit there was a walkout, do you remem- 
ber which word he used, whether it was walkout or 
strike? Do you remember which word he used? <A. No, 
I am afraid I don’t. 

Q. Did you hear anything about the work stoppage, 
the walkout, or strike, or whatever you want to call it, 


1» after that? A. I heard that there was one. 


Q. Did you hear anything about it a few days later or 
a week later? A. No. 

Q. Did you ever hear that there was another work 
stoppage or walkout subsequent to January 30th? A. No, I 
don’t believe so. 

Q. You never heard that, never knew about that 
98 one? A. No. 

Q. Did you ever hear about the work stoppage that 
took place prior to January 30th, summer before, ‘for 


. example? A. No, I don’t remember anything about it. 


Q. Where did the car park when it drove into your 
station? A. Pulled up to the side by the front window. 

Q. By the window of the station itself? A. Yes. 

Q. I imagine the station is closed on a cold day in 
January? A. Yes. 

Q. Were you inside the station? A. I think I was out 
there. 

_Q. You were outside? A. I believe so. 

Q. And where was the Burlington truck driver? A. Tf 
I remember right, he was standing by his truck. 
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Q. Was that the first time that any agent of the Board 
_ talked to you concerning this matter? A. I believe it was. 

Q. Would you have any special reason to recall the 
events that took place on January 30th, other than the 
fact that they were asked you by the examiner, field 
examiner? A. Well, the only other one would be that I 
lost quite a little gas business that morning. 

Q. You lost gas business that morning? A. Yes. 

Q. And the examiner, the field representative from the 
Board came to you and asked you what happened at your 


station that morning, is that right? A. Yes, that is right. © 


Q. And there is nothing in your records, is there, 
96 that shows that this conversation that you over- 

heard between a fellow in a car and the driver, 
Burlington, took place on January 30th, or anything in 
your records to show that? A. No. 

Q. But you recall quite positively, do you, that it ac- 
tnally took place on that particular day? A. Yes, I be- 
lieve it did. 

Q. Is there any—just how do you recall that? I am a 
little bit puzzled, because, after all, if these drivers come 
in and out of your station, how would you recall that a 
conversation of that kind took place on January 30th? 
A. Well—— 

Q. Especially since nobody asked you about it for five 
months. A. I recall after they mentioned this date, I will 
put it that way, to this particular day. 

Q. Did you go to the premises of Burlington Truck 
Lines on that day? A. Go to Burlington? 

Q. Yes. A. No. 

Q. Where is your station located with reference to that 
truck line? A. Approximately two and a half blocks, 
give or take one or—— : 7 

Q. Do you remember what day of the week January 
97 30th was? A. No, I am sorry, I don’t, not without 
looking it up, I wouldn’t. 

Mr. Uelmen: Did the witness state what the remark 
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was that went from the men in the white and red car to 
the man in the truck? S 

Trial Examiner: White and pink ear. Yes, he did 
state it. 
. Mr. Uelmen: What was it? 

Trial Examiner: I guess you will have to ask the 
witness. 

Q. (By Mr. Uelmen) What was that statement? A: 
He told him to go back to the dock, there was.a strike. 

Q. Your affidavit there was a walkout, do you remem- 
ber which. word he used, whether it was walkout or 
strike? Do you remember which word he used? A. No, 
I am afraid I don’t. 

Q. Did you hear anything about the work stoppage, 
the walkout, or strike, or whatever you want to call it, 


- after that? A. I heard that there was. one. 


Q. Did you hear anything about it a few days later or 
a week later? A. No. 

Q. Did you ever hear that there was another work 
stoppage or walkout subsequent to January 30th? A. No, I 
don’t: believe so. 

Q. You never heard that, never knew abont that 
98 one? <A. No. 

Q. Did you ever hear about the work ince that 
took place prior to January 30th, summer before, ‘for 
example? A. No, I don’t remember anything about it. 

Q. Where did the car park when it drove into your 
station? A. Pulled up to the side by the front window. 

Q. By the window of. the station itself? A. Yes. 

Q. I imagine the station is closed on a cold day in 
January? A. Yes. 

Q. Were you inside the station? A. T — I was out 


Zo there. ° 
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-Q. You were outside? A. I believe so. 
Q. And where was the Burlington truck driver? A. If 
T remember right, he was standing by his truck. 
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Q. In other words, he was outside, too? A. Yes, sir. ~ 

Q. And where was the truck parked, at the gas pumps? +: 
A. Yes, sir. 

Q. How far away from the truck was the car parked? 
A. I suppose probably the distance of this room from 
- where I am sitting to this door, twenty, twenty-five feet. 

Q. And did the man get out of the car at all? A. No. 
99  Q. What did he do, roll down the window? A. I 
assume he did. 

Q. Did he ask the truck driver to come over to him or 
did he just holler? A. No, he told him to come over to 
him. 

Q. He told him to come over? A. Yes. 

Q. Was that the only truck driver that was on the prop- 
erty at that time? A. I couldn’t state for sure but I 
think there were some inside the station. 

Trial Examiner: Now, does that mean of any kind? 

The Witness: Of Burlington, yes, I assume that is what 
he is referring to. 

Q. (By Mr. Uelmen) Did the driver of the Burlington 
truck go all the way to the car before the driver spoke’ 
to him? A. I don’t believe so. 

Q. Well, what I am trying to find out is how you heard 
this if the guy didn’t holler, how you were able to hear 
that statement. A. Well, he didn’t actually holler. 

Q. But you were able to hear it, is that it? <A. Yes. 

Q. And that was the only remark that was made? A. 

That is the only one I heard. 
100 Q. Did the driver complete his business at your 
station then? A. Yes. 

Q. You filled up the truck or serviced it, whatever you 
were doing? A. As I remember it, yes. , 

Q. And the driver took off then, is that right? A. Yes. 

Q. And do you know whether he went back to the dock 
or whether he went some place else? A. No, I don’t. 

Q. You wouldn’t know that? A. No. 
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Q. And as I understand you, you can say, can you, for 
sure that this was on January 30th, 1957? A. Yes. 


105 NEIL HOLSCHER, 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified .as 
follows: : 


Direct Examination. 
Q. (By Mr. Irwig) Will you state your name, please, 
sir? A. Neil Holscher. . 


Q. (By Mr. Irwig) What is your job, Mr. Holscher? A. 
_ Iwas terminal manager at Omaha, Nebraska. I am super- 
intendent of terminals now. 


106 Q. Terminal manager of whose terminal? A. Wilson 
Truck System. 
Q. At Omaha? A. Right. 


Q. All right, sir. I am calling your attention, Mr. 
Holscher, to February, 1957. Will you state whether or 
not you attended two meetings called by John Bridge, Chair- 
man of the Motor Carriers Advisory Council, at Omaha on 
or about February 5, and another one on, the second one 
on February 20% A.I did. 


107 Q. (By Mr. Irwig) All right, will you please state 
what happened on the February 5, 1957, meeting, 
who opened the meeing?: A. Mr. Bridge. 
Q. Who? A. Mr. Bridge. , 
Q. Did Mr. Bridge in the course of that meeting make 


. any reference to your company? 
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Trial Examiner: Is this meeting on February 5? 
Mr. Irwig: Yes, the first meeting. A. I don’t know 
whether it was that one or the next one. 

Q. (By Mr. Irwig) What did he say to you? A. He ac- 
cused me of interlining freight with Clark Brothers at 
Omaha. 

Q. That is the charging party in this ease? A. I think 
so, yes. 

Q. All right, now, do you recall anything else on the 

February 5 meeting that comes to your mind, refer- 
108 =ring to Clark Brothers or non-unionized carriers? 
A. Well, we weren’t supposed to do any business 
' with any of them, or we could possibly stand having some 
reprisals at our terminals. 

Q. Iam sorry, I didn’t eatch your last statement. There 
was some noise. Could you repeat that, please? A. Well, 
+f we continued to interline freight with any of these non- 
union carriers, that there could be reprisals taken at our 
outstate terminals. 

Q. Out of Nebraska? A. Yes. 

Q. All right. Now, to go on to the meeting on Febru- 
ary 20, the second one of the two meetings, who was present 
at that time? A. Oh, there were about fifteen or twenty 
motor carriers, I would say. Mr. Bridge—— 

Mr. Uelmen (interrupting) What was the date of that 
meeting? 

Mr. Irwig: February 20, 1957. 

Q. (By Mr. Irwig) And you were present also, of course? 
A. I was. 

Q. Did Mr. Bridge say anything with regard to your 
company and your out side of Nebraska terminals? 

Mr. Weinberg: It has already been answered. 

Q. (By Mr. Irwig) That was with regard to the 
109 February 5 meeting, I believe? A. I don’t know 
which meeting. 

Q. It was at one of those two meetings? A. Right. 
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Q. In connection with out of state reprisals, did Mr. 
Bridge mention any particular terminal? A. Any what? 

Q. Any particular terminal outside of Nebraska? A. No. 

Q. Did you ask any questions of Mr. Bridge? A. Well, 
I asked him what we could do to get rid of our freight, 
what advice he could give us. 

Q. Did he make any reply to that question? A. No, he 
didn’t. He didn’t give us any definite answer. 

Q. Did he give any answer whatever, even an indefinite 
answer? A. No, I don’t believe so. The only thing, it 
was an out of state or interstate operator subject to being 
tied up and in out state terminals, or our company was. 

Q. Out state meaning what, now? Out of Nebraska, out- 
side of Nebraska? A. Yes. 

Q. Was there a committee report at that meeting? A. 
Yes, they had a committee report. 

Q. Will you tell us what the committee report was 

about, please? A. Well, there was a committee 

110 headed by a gentleman, I don’t know how many 
members, to find out if we could interline freight 

_» with union carriers that would cover the State of Nebraska. 

Q. Was any reference made to any union representative 
in connection with the report made by that committee? 


112 Q. By Mr. Irwig) Was the name of Richard Kavner 
113 mentioned during the meeting? A. Yes. 

Q. In what connection, sir? A. This committee was 
to meet with him to discuss the possibilities of how far we 
would deliver freight with union freight in the State of 


Nebraska. 
* * * * * * * 


Q. (By Mr. Weinberg) How many years have you 
114 been with the Wilson Trucking System? A. Hight 


years. 
Q. In an executive capacity? A. Yes. 
Q. Have you been concerned with the collective bargain- 
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‘ing agreement in effect between your company and the 
Teamsters Union? A. In what respect? 
Q. Do you know anything about it? 


A. Is that in regard to the contract? 
115 Q. (By Mr. Weinberg) Yes. A. Partly, yes. 
| Q. Do you know who represents your company in 
negotiations with regard to the over-the-road and local »* 
_eartage with the Teamsters? A. Yes. 
_ Q. Who is that person or persons? A. John Bridge, and 
Mr. Wilson, the president. 
Q. Is John Bridge hired by your company? A. Yes. 
Q. Is the name of his particular organization called 
"the Motor Carriers Labor Advisory Council? A. Right. 

Q. And is Mr. John Bridge, to your knowledge, the 

executive chairman of this council? A. To my knowledge. 
- - Q. To your knowledge, does your company pay John 
Bridge for this service? A. Yes, they do. 

Q. Do you know what his duties are with respect to his 
activities with respect to your company? A. That is pretty 
broad. 

Q. Does he negotiate agreements for your company? A. 
Not all, no. 

Q. Does he handle grievances for and on behalf of your 

company? A. Yes. 
116 Q. Do you know how long he has been employed by 
your company? A. Not. exactly, no. 

Q. Has it been several years? A. Yes. 

Q. Would you say it has been four or five years? A. 
Yes, I would say that. 

Q. Now, you were called to attend meetings in Omaha, 
Nebraska, on February 9, 1957, and February 20, 1957, by 
Mr. Bridge? A. Yes. 

Q. Was this a meeting of the Motor Carrier Labor Ad- 
visory Council? A. No. 

Q. Was it a meeting of the carriers. which Mr. Bridge, 
Mr. John Bridge, represented? A. As near as I know, yes. 
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Q. Was there any representative of the Teamsters Union 
represented at each of these meetings? A. No, I don’t 
believe so. 

Q. Was this just a meeting of motor carriers and em- 
ployers in this industry? A. Yes. . 

Q. Does John Bridge give your company advice with 
respect to labor management problems? A. Yes. 

Q. And at those two meetings of February 5 and 20, 
117 did John Bridge give you advice? A. Well, if you 
want to call it that, yes. 

Q. Do you regularly have meetings with John Bridge of 
the same nature as you had February 5 and 20 of 1957? 
A. No. : 

Q. But you have had other meetings with him besides 
the two on these particular dates? A. Not pertaining to 
. this. 

Q. But you have had other meetings? A. Yes. 
Q. And you have had meetings with him personally, 


| have you not? A. Yes. 


Q. And was that with regard to your labor matters 
within the company? A. Yes. 

Q. Did that concern the contract that you had with the 
Teamsters Union? A. At times, yes. 

Q. And did you, as an executive of the Wilson Company, 
ask John Bridge’s advice with regard to these problems? 
A. Yes. 

Q. And did he give you advice? A. Yes, he did. He 
took the matter and handled it himself. 

Q. And he advised you how to handle it, is that correct? 

A. He handled it. 
118 @ And he reported to your company what he had 
done, is that correct? A. Yes. 


* * cg * = * % 

119 Recross-Examination. 
Q. (By Mr. Weinberg) Isn’t it a fact that there were a 
great many other matters discussed by Mr. Bridge and the 
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‘fifteen carrier representatives at this meeting, didn’t they 
bring up other matters besides Clark or—— A. (Inter- 
‘rupting) No, the non-union carriers was what was dis- 
cussed. 

Q. But you had some other discussions with regard to 
contractual clauses, did you not? A. Yes. 

Q. And did Mr. Bridge explain some of these contractual 
clauses to any of your group at any one of those meetings 
or both of them? A. Oh, that I don’t know, outside of 
Article 9. 

Q. Yes. Well, did Mr. Bridge read Article 9 to you? A. 
He didn’t have to. 

Q. Well, did he at that meeting? A. Not to my knowl- 

: edge. 

120 Q. Did he discuss Article 9? A. (No response.) 

| Q. Did he? A. Well, it was discussed, yes. 

Q. Did Mr. Bridge discuss it? I am showing you Gen- 
eral Counsel’s Exhibits 2 and 3, and I will ask you to 
_ state if you know what they are. A. Yes. 

- Q. And those are the contracts in existence between the 
motor carriers and the Teamsters Union? A. Yes. 

Q. Now, did Mr. Bridge discuss any other clauses in 
these agreements besides Article 9, to your knowledge, at 
any one of those, or both of those two meetings? A. No, 
T don’t know, I don’t think so. 

@ s * ? * * 
Redirect Examination. 
é e e * = * * ¢ 
491 +A. As far as we were concerned, they had a meet- 
ing with intrastate carriers. Now, there could have 
been something like that brought out there, but it wasn’t 
effecting me in any way. . 

Q. (By Mr. Irwig) Was anything said about organizing 
the short haul carriers? A. Yes, we discussed the following 
with the union carriers and then turning it to a non-union 
where there was no possible way of a union carrier to make 
that delivery. 
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Q. Was it discussed also that this should be done re- 
gardless that it might be more expensive? A. Oh, yes. 

Q. Just so the record is clear on this, exactly what does 
the term ‘‘short haul’? mean? A. Well, in this case, it was 
from one key point to the final destination, which would 
be the shortest route. 

Q. Was any specific example mentioned? A. Oh, yes, a 
number of them. 

Q. Could you relate about two or three of those ex- 
122 amples? A. Well, for example, from Norfolk, Ne- 
braska, to Madison, Nebraska. 

Q. Yes, sir. A. That would be—Norfolk to Madison 
would be the short haul. 

Q. Who would normally serve that haul? A. Clark 
Brothers. 

Q. Well, what was suggested to substitute for it? A. 
Well, we would turn our freight to a union carrier to Nor- 
folk, and he in turn would interline it with Clark or a car- 
rier to the destination for the final delivery. 

Q. You people would turn it over to a union carrier? A. 
Yes. 

Q. Does that mean Wilson, your company? A. Yes. 

Q. From where would you turn it over to the union car- 
rier? A. Omaha. 

Q. Is Madison between Omaha and Norfolk, or where is 
it? A. It depends on how you go. It is between Columbus 
and Norfolk. 

Q. Would Clark Brothers be able to service it directly ~ 
out of Omaha? A. I can’t answer that, I would imagine— 
I can’t answer that, I don’t know what their peddle routes 
are. 


Q. Well, then, the idea was to cut down the haul of the 
non-unionized carriers, including Clark, to the short- 
123 est distance possible, is that right? A. Well, to any 
non-union carrier. 
Q. Including Clark? A. Yes. 
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WALTER MARTIN. 


Direct Examination. 
Q. (By Mr. Irwig) State your name, please, sir? A. Wal- 
ter Martin. 
* * * ” * * cs 
Q. All right, sir. Now, referring to the period from 
January through February, 1957, what was your occupa- 
tion, sir? A. I was the terminal manager for Bos Lines in 
Omaha, Nebraska. 


* * * * * te * 


Q. All right, sir. When did you learn that there was 
494 a walkout at the Des Moines terminal of Bos on 

January 30, 1957, sir, if you did? A. I believe it was 
the same evening. 

Q. How did you learn about it? A. We have a teletype 
' system between our terminals, and one of the men from 
Des Moines teletyped the stations telling us not to load 
loads into Des Moines, as they were having trouble. 

Q. All right, sir. Now, you heard testimony by Mr. Hol- 
scher about a meeting called by John Bridge on or before 
February 5, 1957? A. Yes. 

Q. Did you attend that meeting, sir? A. Yes, I did. 

Q. Who invited you to that meeting? A. I received a 
letter from Mr. Bridge. 

Q. Is your company represented by Mr. Bridge? A. No, 
it is not. 3 

Q. Now, please relate as much as you can about what 
happened at that meeting. A. Well, in what respect? 

Q. Well, just relate what took place there, who spoke, 
and who said what. 


125 A. Mr. Bridge mentioned the fact that. some of us 
were still turning freight to non-union carriers. 
Then we discussed what Mr. Holscher said, of using union 
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carriers as much as possible. Someone mentioned, or he 
mentioned that some of us were still doing it, and then he 
used an example, Wilson Truck System. He claimed 
that they were giving freight to Clark. 

Q. (By Mr. Irwig) Wilson Truck System. Did he say 
Wilson Truck System, or did he mention him by name, or 
how did he go about it? A. I could not remember. I did 
not know Mr. Holscher at that time. He was pointed 
out to me. 

Q. Did Mr. Bridge point to anyone present at that meet- 
ing, accusing him of giving freight to Clark? 

Mr. Weinberg: Just a moment. We object to that type 
of questioning as exceedingly unfair, stating that Mr. 
Bridge accused someone. ° 

Mr. Irwig: All right. 

Q. (By Mr. Irwig) Did Mr.—strike the term ‘‘ac- 
cused’? and say did Mr. Bridge state that any particular 
individual or line was still giving freight to Clark Broth- 
ers Transfer Company? A. Other than Wilson, I am 
sorry, I.don’t know what you are driving at. He did 
mention Bos, if that is what you are—— 

Q. (Interrupting) All right, what did Mr. Bridge say 

with regard to Bos, sir? A. Well, he entered into a 
126 discussion, he asked who I was and who I repre- 

sented, and when I said Bos, why, he said, in other 
words, I don’t know the exact words that we had been 
using, non-union carriers at Omaha, and were conse- 
quently shut down out of state. 

Q. Have you been shut down out of state? A. Yes, we 
have. 

Q. Where? A. In Des Moines. 

Q. And this took place at the February 5, 1957, meeting? 
A. Well, the two meetings were a short time apart. At 
this late date I would hate to say that it was definitely 
the first rather than the second. I can’t hardly dis- 
tinguish what—both were very similar. 
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Q. All right, sir. A. I believe that same thing came 
up at both meetings. 

Q. What do you mean the same thing came up at both 
meetings? A. When you mentioned that we had been 
shut down. 

Q. Now, then, to go on to the next meeting, was that 
the meeting on February 207 A. Yes. 

Q. 19572 A. Yes. 

Q. And exactly how did the same thing come up, as 
you put it a moment ago, at that meeting? A. Well, 
| he saw me outside before the meeting and remem- 
197 bered the discussion from the first meeting, and 
| then when we were inside, he said there is a fellow 
here that can testify that he was shut down. 

Trial Examiner: When you say ‘‘he,’’? do you mean 
Mr. Bridge, is that who you are referring to? 

The Witness: No, Mr. Bridge said there is a fellow 
here who can testify that his company was shut down out 
of state. Yes, that would be Mr. Bridge. 

Q. (By Mr. Irwig) Did he say who the follow was? A. 
No, I was pointed out. 

Q. Who pointed you out? A. I don’t know. 

Q. You were identified as a fellow who had been shut 
down out of state? A. Yes. 

Q. Now, do you personally know Richard Kavner? A. 
No, I don’t. 

Q. Have you ever received instructions from your su- 
periors at Bos to telephone Richard Kavner? <A. I don’t 
recall if it was the evening of the shutdown, or the day 
after. 

Q. Well, is your answer yes? A. Yes. 

Q. You did receive such instructions? A. Yes. 
128 Q. When did you receive these instructions? A. 
Well, it was either the evening or the evening after 
that. I asked the home office what the trouble was in 
Des Moines and they referred me to Mr. Kavner. They 
didn’t want to put it on the teletype what the trouble was. 
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Trial Examiner: I want to clarify as to what shutdown 
he is referring to. 

Q. (By Mr. Irwig) When you say shutdown, what one 
do you refer to? A. It was work stoppage in Des Moines. 
I can’t give you the date, I am not sure of the date. 

Q. Was that the one you referred to earlier, shortly be- 
fore these meetings in February? A. Yes, it was some- 
where around the 29th, the 28th of January. 

Q. All right. Then your home office asked you to get 
in touch with Mr. Kavner? A. Yes. 

Q. Did you do so? A. Yes, I did. 

Q. How did you know where to get hold of him? A. 
Well, one of the men in the office said that they thought 
he stayed at the Blackstone. 

Q. Did you call the Blackstone? A. Yes. 

Q. Did you ask for Mr. Richard Kavner? 
129 Q. Did you get to talk to the person? A. Pardon? 
Q. Did you get to talk to Mr. Kavner? A. Yes. 


Q. (By Mr. Irwig) All right, Mr. Martin, you called 
Mr. Kavner at the Hotel Blackstone at Omaha, Nebraska? 
A. Yes. 

Q. And tell us what was said during the conversa- 
130 tion, and what sequence? A. Well, I merely asked 

him, or told him who I was and who had directed 
me to him, and asked him if he could explain what had 
happened in Des Moines. He made some mention of the 
fact that he had sent someone, or someone had ‘been sent 
anyway, to Des Moines to take care of it. I don’t know 
who that was. _ 

Q. Can you recall exactly what he said? A. In regard 
to that? 

Q. In the course of that conversation. A. Well, those 
are practically the words he said, ‘“‘Oh, isn’t that over 
yet?’’, or something similar. And I said no, it wasn’t, 
it was still going on; and he said that someone was over 
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- there to take care of it, someone had been sent in or went * 


in to take care of it. 
Q. In the course of this conversation, please state 
whether or not Mr. Kavner referred to John Bridge. A. 
Yes. 
 Q. Tell how, please. A. I asked him if he could tell me 
why it happened in Des Moines, and he said, ‘‘Well, 
hasn’t John Bridge warned your company of doing busi- 
ness with Romans and Clarks?’’ If those aren’t his exact 
words, it is pretty close to it. 
Q. Was there anything else to that conversation? A. 
No, there was not. 
131 Q. How did it conclude? A. He just merely said 
that I had better contact my own company. 
Q. Now, did Kavner ever give you a reason for the 
shutdown in Des Moines? A. No. 
Q. Your answer is no, sir? A. Yes, it is no. 


134 Q. (By Mr. Irwig) All right, you were going to say 
something in connection with the telephone conver- 
sation, Mr. Martin? A. No, I was repeating myself. He did 
say hasn’t John Bridge warned your company about doing 
business with non-union carriers, but no Teamster official 
has ever come up to me, like you say, and told me. 
Mr. Irwig: All right. That is all. 


Cross-Examination. 


Q. (By Mr. Uelmen) Did you say that the work stoppage 
in Des Moines took place on the 28th or 29th of January? 
A. I said in that period. I am not definite on the exact 
time. It was around the 28th or 29th or 30th, somewhere 
in between. 

Q. Somewhere between the 28th and 30th? A. I 
135 would think so, yes. 

Q. And was it on the same evening that you learned 
of the work stoppage that you called Mr. Kavner? A. I 


” 
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believe so. As I said before, it may have been the. night 
afterward. 

Q. And you called him at the Blackstone Hotel? A. Yes. 

Q. I thought we had some telephone tickets that showed 
that Mr. Kavner was at the Cornhusker Hotel on the 28th, 
29th, 30th and 31st, and made telephone calls, long distance 
telephone calls, from the Cornhusker Hotel in Lincoln. 
Now, you were in the hearing room when those exhibits 
were introduced, weren’t you? A. Yes. 

Q. Well, he couldn’t have been at the Cornhusker and 
the Blackstone the same day. A. That is as I remem- 
bered it. 

Q. You don’t recall calling Lincoln? A. No, I called 
Blackstone in Omaha. 

Q. You never talked to Mr. Kavner on the phone before? 
A. No, I hadn’t. , 

Q. Have you ever talked to him after that? A. No, I 
have not. | 

Q. Is there any possibility that you may have talked to 
anybody else besides Mr. Kavner? A. Yes, except that he 

said he was Mr. Kavner and acted as if he. were 
136 Mr. Kavner. Other than that—— 

Q. (Interrupting) He said his name was Kavner? 
A. Yes, indeed. 

Q. Now, was this inquiry of Mr. Kavner made on your 
own or were you told to do it? A. It was suggested to me 
that if I wanted to find out, why the best thing would be 
to call Mr. Kavner, who was supposed to be in town at the 
time. 


& * * bal * * we 


145 GUNNER VIGNAROLI. 


Direct Examination. 


Q. (By Mr. Irwig) State your name, please, sir. A. Gun- 
ner Vignaroli. | 
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Q. What ‘is your occupation? A. Terminal Manager for 
' Burlington Truck Lines in Des Moines, Towa. 

Q. I believe you have been on the job for some time. A. 
I have been Terminal Manager since 1930. 

Q. Here in Des Moines? A. Yes, sir. 

Q. Now, you were in the hearing room yesterday and 
you, no doubt, have heard the testimony with reference to 
"a walkout which took place on January 30, 1957? A. I did, 

sir. 

Q. Do you recall that date? A. Yes, sir, I do. 

Q. Please state what happened that day from the time 
you came to the terminal in the morning. A. At what time I 

reported to the terminal, sir? 
146 Q. No. State approximately what time you came 

into the terminal and what happened from there on? 
A. I came in approximately at a quarter to 7 that morn- 
ing and went out and spot-checked, as I always do, my lot, 
my terminal. I went back to my office and started my office 
procedure and then I went back out again—I believe it 
was 7:30—on a call of a load discrepancy. There was a 
load that came in that had some misloaded freight on it. 
Someone called my attention to it, the dock foreman, and 
I went back into my office. It was at approximately 8:45 
that I returned back out to the foreman’s office, the dock, 
and my boys were punching out and going home. And I 
didn’t know what was happening. I just said to one of the 
employees, ‘‘What’s the matter, you late again?’”’ in just 
a gesture. He said, ‘No, I’m going home.” I said, 
<‘What’s the matter?’’ and another gesture, because, more 
or less, I was just jesting with the men. I had no knowl- 
edge of it being a walkout at all. 

I would say there were eight or ten other employees in 
the foreman’s office at that time and they were going off 
the job. I asked the boys why they were going off the job 
and they told me they were just going off the job, they 
were told to clock off. So I asked, I said, ‘‘What hap- 
pened, fellows, did I do something wrong that you are 
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walking out on me?”’ ‘‘Have I been unjust to cause a walk- 
out on me?”’? They said, ‘“‘No, we’re just walking off.’’ So 
I dropped it right there and reported to my office. 
147. I put in a call for my District Manager to tell him 
what happened. I couldn’t contact him, so I called 
Local 147. 

Q. What time? A. What time I called Mr. Conn? I 
would say approximately 9 o’clock, sir. 

Q. You called Mr. Conn? A. Yes, sir. 

Q. That is C-o-n-n? A. Yes, sir. 

Q. Who is he? A. He is the President of Local 147, sir. 

Q. Thank you, sir. Please proceed. A. I got ahold of 
Mr. Conn and I told him, I said, ‘‘Dick’’—I beg your par- 
don. I said Dick, but that’s Mr. Conn. I said, ‘‘I believe 
I’m having a walkout and have you heard anything about 
it??? He said, ‘‘Well, Gunner, I just heard about it. I will 
have to get ahold of the men to get them back to work to 
see what it is all about. So I told him if he would I would 
sure appreciate it, and I would like to know what the cause 
was, if possible. And then we dropped it right there and I 
hung up. 

Then I put in a call to our General Manager in Gales- 
burg, Mr. James, and I told him that I was having a walk- 
out, I didn’t know what for, I didn’t know any details. 

And he told me, he said, ‘‘Wel!, Gunner, go ahead, 
148 and to the best of your ability see what can be 

ironed out, and be sure your trucks are sealed and 
locked, and the place is closed up. And notify the various 
customers that we’re on a walkout and won’t be able to 
handle the freight this date.”’ 

Then I heard that they were going to have a meeting at 
the union hall with my people to see what it was all about, 
and get them back to work. And I believe—the approxi- 
mate time would be around 4 o’clock—that Mr. Conn called 
me and said that my boys would be back to work on the 
regular shift the next morning, but he knew nothing of 
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what the walkout was about or what it was for, but the 
boys would go back to work. 

However, may I say this? All of my employees did not 
walk off, because all of my road drivers went out that 

night. They all proceeded on their runs. They came to work 
on the regular departing time and they did go out on their 
regular runs. 

Q. What time did they report, sirt A. I think or rather, 
I believe, the approximate departing time for George Conn 
on his Ottumwa run is 2 o’clock p. m., and Gibb, the Peoria 
driver, his departing time was 8:30, and the Des Moines 
to Sheridan pedal run—it’s a pedal run only operation, 
sir—at 4 o’clock in the morning, and he went on his regu- 
lar run. 

Q. In other words, then, all these runs left your terminal, 

were scheduled to leave after this 4 p. m. eall from 
149 Mr. Conn, is that right? 

A. No. Those were all, that’s an everyday schedule, 
sir. 

Q. But I mean they were due to leave subsequent to your 
second conversation with Mr. Conn? A. You mean after he 
called? 

Q. Yes, sir. A. He called me at 4 o’clock and they left, 
sir. 

Q. Proceed. A. Well, about all I can say, sir, is the next 
day my men were back and they have worked every day 
since. I have never had any dissension since, before, or 
after the walkout, sir. 


150 Q. Now, then, you stated earlier that you talked to * 
some of the employees about a walkout. Have there 
ever been any grievances filed with your company about _ 
that walkout? A. No, sir. You mean by the union, sir? 
Q. Yes. A. No, sir. There has not to my knowledge. 
Directly to my terminal there have been none, sir. a: 
Q. Has there been any trouble between management and 
the employees? A. At the Des Moines terminal? 
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Q. Yes, sir. A. Do you mean serious trouble, sir, or just 
any? 

151 Trial Examiner: Let’s cut that down a little bit. I 

take it that your question relates to this walkout? 

Q. (By Mr. Irwig) With relation to that walkout, Mr. 
Vignaroli, what I mean is, has there been anything that 
happened that might be taken into a grievance procedure, 
have there been any complaints, say, within the last week 
or two before the walkout? A. No, sir, there had not. 

Q. Now, have you ever found out the reason for the 
walkout? <A. I never have, sir. 

Q. Have you asked the union to give you a reason for it? 
A. I did the day of the walkout, sir, but since then I have 
not. 

Q. Do you know whether or not the union had authorized 
the walkout? 

Mr. Weinberg: Just a moment. We object to that as 
incompetent, irrelevant, and immaterial. 

Trial Examiner: It all depends on how he knew, if he 
knew. 

Mr. Weinberg: There’s no basis for it. 

Trial Examiner: I will overrule the objection. 

The Witness: May I have the question again, please? 

(Question read.) 

A. I was told they did not authorize the walkout, sir. 

—Q. (By Mr. Irwig) Who told you, sir? A. Mr. Conn, 
sir. 
152 Q. When Mr. Conn called you back on the afternoon 
of January 30, 1957, Mr. Vignaroli, exactly what did 
he tell you, if you recall? A. He told me that my men 
would be back to work on their regular shifts the next day, 
but that he could not give me a reason, and he did not 
know a reason for the walkout, sir. 


bd s ® ° * e * 








no 


= 


ALBERT L. THOMAS, 


| 153 a witness called by and on behalf of the General 


Counsel, being first duly sworn, was examined and 
testified as follows: 


Direct Examination. 
Q. (By Mr. Irwig) State your name, please, sir. A. Al- 
bert L. Thomas. 


Q. What is your occupation? A. Truck driver. 
Q. Where are you employed? A. Burlington Truck 


| Lines. 


Q. And I believe you were there employed during Janu- 


ary and February last year? <A. Yes, sir. 


Q. 19572 A. Yes, sir. 

Q. Do you recall the day on which that walkout took 
place on January 30, 1957? A. I eouldn’t swear to the 
exact date, but I was there the day of the walkout. 

Q. Now, what time did you report to work, sir? A. I 
believe it was 7:30, sir. 

Q. All right, sir. What did you do? A. Il loaded my 
truck, started to the gas station to gas my truck and met 
another driver. 

Q. Whereabouts? A. On the terminal lot. 
154 Q. On your terminal lot? A. On our terminal lot, 
which is about two blocks long. 

Q. Yes. Who was the other driver? A. As I told Mr. 
Hudson, it was either Derwin Vert or Charles Dewey. 

Q. Was there any conversation between you and the 
other driver?: A. No, sir. 

Q. No other conversations? A. He said no work today, 
and I said, how come, and he never answered as I re- 
member. 

Q. And that was either Mr. Dewey or—— A. Derwin 
Vert. I believe it is D-e-r-w-i-n V-e-r-t. 

Q. And both of them also were employed by Burlington 
at the time? A. Yes, sir. 
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Q. Did you stop your truck? A. Yes, sir. 

Q. I mean as the other driver called you? A. Yes. 

Q. Which way was he going back? A. He was going 
back from the terminal east. 

Q. And you were going where? A. I was going west to 

the gas station. 
155 Q. Did you keep on going? A. Yes, sir. I kept on 
going to the gas station. 

Q. That’s Mr. Sampson’s Keck’s 66 station? A. Yes. 

Q. Did you meet anybody else on the way that you 
talked to or had any exchange of words with? A. No, sir. 

Q. All right. Now, when you came to the terminal—I’m 
sorry, to the gas station, what did you do there, sir? A. I 
got out of my truck, went across the street and got a cup 
of coffee. 

Q. Well, how much time did that take? <A. Oh, it would 
take about five minutes. | 

Q. Then you returned to the gas station? A. I returned 
to the gas station. 

Q. And your truck was serviced? A. Yes, sir. 

Q. Did you take it back to the terminal? A. Yes, sir. 

Q. All right, sir. Now, did you have any conversation 
with anybody who told you anything about whether or not 
to work? A. No, sir. 

Q. At the gas station? A. No. 

Q. Did you meet anybody with whom you discussed the 

walkout or the possibility there might not be any 
156 work at the restaurant when you went for coffee? 
A. No, sir. 

Q. About what time was it when you went over there 
to the gas station? A. I would say between 8 and 9. 

Q. Between 8 and 9? A. Yes. 

Q. Could you narrow that down a little bit in time, 
whether it was—— A. Well, it could be from a quarter 
to 8 to a quarter after 9. 

Q. Now, then, when you returned to the terminal was 
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your truck all gassed? What did you do then? A. I parked 
my truck and went in and punched off the clock. 

 Q. Did anybody tell you to do that? A. No, sir, only 
this other driver I met. He didn’t tell me to go punch off 
the clock. Everybody else was punched off the clock, so I 
punched off. 

Q. Was there any discussion between you men at that 
time? A. Not at that time; later. 
 Q. Now, just on the basis of what this other driver, 
‘whether it was Dewey or Vert, you just punched out? <A. 
That’s right, sir. 

Q. You are a member of Local 147 of the Teamsters? 
| A. Yes, sir. 

(157 Q. And they have been representing you people for 

quite sometime I suppose? A. Yes, sir. 

Q. All right, sir. Now, did you go home after you had 
"punched out or did you stay? A. Some of us stayed; some 
| of us went home. I went home about 12 o’clock. 

Q. All right. That leaves you at the terminal for about 
_ three hours, from 9 to about 12. A. We weren’t at the 
terminal. Some of us went to another restaurant. 

Q. Where were you, sir? A. I went over to the restaurant 
"with some more of us back at the terminal. 

Q. Was there any discussion? A. What it was all about? 

Q. Did you discuss it? A. We asked each other what it 
was all about. 

Q. What was said, and by whom, about what it was all 
about? A. Well, sir, I can’t tell you that. I don’t re- 
member. 

Q. Did anybody say what the reason was? A. No. No- 
body knew what the reason was as far as I know. 

Q. Now, then, to your knowledge had there been any 
grievances within the last week or two before that time? 

A. No, sir, not to my knowledge. 
158 Q. Allright. Now, let me ask you this, was there a 
union meeting that day? A. Not that I know of, sir. 
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Q. You didn’t attend one? A. If there was, I didn’t 


» hear about it. 


Q. Who told you to go back to work the next day? A. 
Nobody directly told me to go back to work. 

Q. Well, did you just go back to work? A. I just went 
back to work. 

Q. You said nobody told you directly? A. Nobody told 
me directly. 

Q. Did anybody tell you indirectly? A. No, sir. 

Q. In other words, if I understand your testimony, and 
please correct me if I am not right, you passed the driver 
on your way to the gas station, and he told you no work 
today. A. Yes. 

Q. You went and gassed up; you went back to the 
terminal, parked your truck, and punched out? A. That’s 
right, sir. 

Q. After about three hours you went home for the day? 
A. Approximately, yes. 

Q. Then the next morning you went back to work, 

punched in, and did your work as usual? A. Yes, sir. 
159 Q. What made you go back to work without any 

instructions from anybody? A. Everybody knew, 
or seemed to know, that we were supposed to go back to 
work the next day. 

Q. Well, did somebody say that while you were present, 
that you were going to stay off that day only and go 
back the next day? A. No, sir. I tried to get some of the 
men to go to the union hall to see what it was all about, 
and nobody was interested, so I wasn’t interested. 

Q. Has the union ever given you any explanation or have 
you ever—strike that. Have you ever been told what the 
reason for that walkout was? A. No, sir. 


164 Q. Now, let me ask you this. Did you or did you not 
tell Mr. Hudson in substance that several weeks 
after the walkout a union meeting had been called that 
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you had attended, and that Mr. Conn told the employees 
present they had the right to know why they had been 
ealled off the job on January 30, 1957, that the decision 
‘had been made by the International? A. No, sir. 

Q. Who called the strike? A. As far as I know it could 
have been the International. 

Q. And what did you base your opinion on? A. I was 
just guessing. 

Q. Why were you guessing? A. Well, everybody guesses. 
—  Q. Has a representative of the union ever told you or = 

stated in your presence why the walkout took place? A. 
No. 


166 CHARLES R. DEWEY, JE.. 
a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as fol- 
lows: 

Direct Examination. 


Q. Will you state your name, please? A. Charles R. 
Dewey, Jr. 

Q. I believe you are employed by Burlington Truck 
Lines, sir? A. Yes. 


167 Q. Did you see a Ford automobile drive into the 
168 gas station while you were there? A. No, sir. 

Q. Consequently then, no driver of such an automo- 
bile said anything to you? A. No, sir. 

Q. Did you see anybody you knew at the restaurant? 
A. TI don’t recall, sir. I may have; I know several people 
down there. 

Q. Do you recall having @ conversation with any of these 
people that you may have seen? A. No, sir, I do not. 

Q. You do not recall whom you saw there? A. No, sir. 

Q. I see. Did you walk out that day with the rest of 
the men? A. Yes, sir, I did. 
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Q. What made you walk out, sir? A. That I returned to 
the dock and was told at the dock there would be no work. 
Q. Who told you that? A. That I couldn’t say, sir. It 


was all over the dock, and I don’t remember who told me. 


Q. And there were about how many drivers? A. I would 
say on a regular day there should be between fifteen and 
twenty drivers. 
169 Q. Did you punch a card out? A. Yes, sir, I did. 
Q. About what time was that? A. I couldn’t say, 
sir, it would be sometime between 8 and 9 I believe. 

Q. I see. What did you do after you punched the clock 
out? A. I went home. 

Q. Directly? A. Directly. 

Q. You did not stay at the terminal? A. No, sir, I did 
not. 

Q. Did you attend a union meeting that day? A. No, sir, 
I did not. 

Q. Did you return to work the next day? A. Yes, sir. 

Q. Did anybody tell you to go back to work the next 
day? A. No, sir. 

Q. Then how come you went back to work the next day? 
A. General consensus of opinion seemed to be that we 
would return the next morning, and I went down on the 
chance that we would. 

Q. You said the general consensus of opinion was you 
would return to work the next morning? A. Yes, sir. 
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174 Q. Have you ever been told by the union or any of 
its representatives why there was this walkout? A. 
No, sir, I have not. 
Q. Have you ever found out from other sources why 
there was a walkout? A. No, sir. 
Q. Do you know now why there was a walkout? A. All 
I know, sir, is what I have heard in this room. 
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Cross-Examination. 
175 Q. Can you tell us whether you saw any pink and 
white Ford there at all? A. No, sir. To the best of 
my recollection I did not. 
Q. You saw no car? A. No, sir. 
Q. And did you see anybody by the name of Dick? A. 
No, sir. 
Q. And nobody hollered to you to go back to the ter- 
minal? A. No, sir. 
Q. Did you get your gas and leave? A. Yes, sir. 
Q. Did you say about how long that took? A. I imagine 
it wouldn’t be over five or ten minutes. 


178 GERALD MATTOX. 


Direct Examination. 

Q. (By Mr. Irwig) State your name, please, sir. A. Ger- 

ald Mattox. 
= * * co @ od * 

Q. (By Mr. Irwig) Mr. Mattox, what is your occupa- 
tion, sir? A. I am vice president of Bos Lines. 

Q. All right, sir. Now, you said Bos Lines, sir. I be- 
lieve Bos Lines has undergone corporate reorganization 
within the last year or so, including just recently? A. Yes. 

Q. Could you briefly outline, for the purpose of the rec- 
ord, exactly how that came about, or rather what hap- 
pened? A. Well, there was Bos Freight Lines and Boss 
Truck Lines, and Bos Freight Lines received I. C. C. au- 
thority to operate Boss Truck Lines. And then they re- 
ceived authority to merge Boss Truck Lines, and then the 
Bos Freight Lines was re-incorporated as now called, Bos 
Lines, Incorporated. 
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179 «=Q. All right, sir, thank you. Now, is your company, 
sir, represented by one John Bridge, who is the ex- 
ecutive chairman of the Motor Carriers Labor Committee? 
A. No. 
Q. Has your company ever been represented by that 
gentleman? A. About two or two and a half years ago. 
Q. That would put it back in about 1955, or 1956? A. 
_ Early 759. 
' Q. Did Bos sever its relation with Mr. Bridge at about 
that time? A. Yes. 


185 Q. (By Mr. Irwig) Now, Mr. Mattox, you stated 
; you had a telephone conversation with Mr. Bridge 

in about October, 1956? A. Yes. 

' Q. Who called who? A. He called me. 

Q. Where were you at the time, sir. A. In my office. 
186 Q. That is at? A. In Marshalltown, Iowa. 

Q. Please state what happened now. What did Mr. 
Bridge say to you? A. Oh, he said that he wanted to know 
+f I knew that we were interlining with nonunion carriers 
at Omaha, and that we could be shut down at some other 
terminal because of it. 

Q. Did he say anything else? A. No, I don’t believe he 
did in that conversation. 

Q. All right. Then there was another conversation? A. 
Yes, sir, January of 1957, he called me again. 

Q. And again, were you in Marshalltown? A. Yes. 

Q. Did he say from where he called? A. No. 

Q. All right, sir. What happened this time? A. He re- 
peated the same thing again, that he mentioned Roman 
Transfer. We were interlining with Roman Transfer, and 
if we didn’t stop interlining, why, we would be shut down 
at some other terminal. 

Q. Can you—you said this was in January of 1957, sir? 
Could you relate this a little bit closer to the date on 


* which your terminal in Des Moines was shut down? A. 
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Well, it was, it would have been, after the 15th of Janu- 
‘ary, because I didn’t return until then from vacation. 
187 Q. In other words, sometime between the 15th of 
January and the 30th of January, 1957? A. Yes. 
Q. Did you have any further communications with Mr. 
Bridge, sir? A. No. 
* e © * * o* * 
189 Redirect Examination. 
Q. (By Mr. Irwig) You stated, Mr. Mattox, that Mr. 
190 Bridge mentioned Roman? A. Yes. 


Q. Did Mr. Bridge mention anybody else? A.’ He 
said Roman and nonunion carriers. 


* * * * * * * 


LEIGH OSBORN. 
% * w x * * * 
Direct Examination. 
Q. State your name, please, Mr. Osborn. A. Leigh Os- 
born. 
Q. What is your occupation, Mr. Osborn? A. I am opera- 
tions manager for Bos Lines. 


a * * * * oe * 


191 Q. Does your job involve, also, labor relations? A. 
Yes, entirely. 
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Q. There has been references to Mr. Bridge, a Mr. John 
Bridge. Did you hear those references? A. Yes, sir. 

Q. Have you had any conversations, either first in 
192 person or by telephone, with Mr. Bridge? A. Yes, 
I have. 

Q. When did you have the first one of these conversa- 
tions, in regard to this matter pertaining to interlining 
with nonunion carriers? A. My first personal conversation 
with him, I believe, was in late July or early August of 
1956, by phone. 
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Q. Where were you, sir? A. I was in Marshalltown. 

Q. Had you known Mr. Bridge before you received this 
telephone call? A. Yes, I met him on several occasions. 

Q. All right, sir. Now, what did Mr. Bridge tell you 
during that telephone conversation? 

Mr. Weinberg: We make the same objection to this 
question. 

Tria] Examiner: All right. I will make the same ruling. 

Mr. Weinberg: Immaterial. 

A. We were violating certain specific procedures of the 
contract by interlining freight with the so-called short line 
carriers in Omaha. 

Q. (By Mr. Irwig) Did Mr. Bridge tell you who these 
short line carriers were? A. Yes, he made specific refer- 
ence to a list that he had mailed out on, sometime earlier, 
I suppose, three weeks, six weeks prior to that, and he 

enumerated them at the time of the phone call also. 
193 Q. Whom did he mention? ‘A. Well, there were I 

would say, between 15 and 20 carriers that he men- 
tioned. I am not able to recall. 

Q. Can you recall some of them? A. Well, by repetition 
here in the hearing, Roman and Clark, of course, spe- 
cifically, but I believe there was Ford Motor, Ford Transfer 
and Storage, something like that, and there were several 
others. 

Q. I see. Now then, at the time of the telephone con- 
versation, was Mr. Bridge retained by your company as a 
labor consultant or in some such capacity? A. No, he was 
not. . 

Q. I see. Now, did you have a later conversation or 
phone call from Mr. Bridge after this one incident you 
related? A. Myself personally? 

Q. Yes. A. I did not. 

Q. All right, sir. Did any others receive such a call 
that a report of it was mailed to you? A. Mr. Bridge 

ealled for me, as I understand it, January 17, 1957, and I 
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was out of town on business. Mr. Mattox took the call 
in my absence. 

Q. What did Mr. Mattox report to you? 

Mr. Weinberg: Just a moment. We object to that as 

hearsay. 

194 Trial Examiner: All right. Sustained. 

Q. (By Mr. Irwig) All right. Now then, Mr. Osborn, 
there was a walkout at your Des Moines terminal on Janu- 
ary 30, 1957, as has been testified to here? A. That is 
correct. 

Q. When did you learn about that walkout? A. At ap- 
proximately 9:00 A. M. 

Q. How did you learn about it? A. I received a long 
distance phone call from our Des Moines terminal manager. 

Q. What was the report of the terminal manager made to 
you, sir? A. Merely that the men had punched off the 
clock, giving no explanation for their leaving. 

Q. I see. Now then, what, if any, steps did you take at 
that point, sir? A. Well, I drove down here immediately, 
and tried to place phone calls to various people who could 
perhaps enlighten me as to the reason. 

Q. All right. Who were these people whom you tried to 
eall, sir? A. Well, I attempted to contact the local business 
agent first. 

Q. Which union? A. Teamsters Local 147. 

195 @Q. Here in Des Moines? A. Yes, that is correct. 

Q. Whom did you ask for, sir? A. Tom Jones was 
the secretary-treasurer and business agent, and I asked 
for him first and he was home ill. And then I asked for 
Dick Conn and Chuck Kirschbaum. They were both either 
out or in a meeting. I was unable to reach them. 

Q. Did you make any other phone calls or try to place 
some phone calls thereafter the same day? Let me ask 
you this. Did you say about what time of the day it was, 
did you say? A. Well, I am not certain of that. I would 
imagine it was prior to noon that I attempted to con- 
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 taet them, but I am not positive of that. I do know that 
' I wasn’t able to reach them until later in the afternoon. 
Q. In the meantime, before you reached one of them, did 
' you make any additional phone calls? A. Well, we did. 
Since our merger down here, the seniority list we had had 
quite a few labor difficulties that had been indicated to 
me previously that Mr. Hoffa might be interested in help- 
ing clean the situation up. I attempted to reach him, but 
I was unsuccessful. 

Q. About when did you try to call him, sir? A. I believe 
that was still in the morning, I attempted to place a call 
before I left Marshalltown. 

Q. I see. And the call was never returned to you? A. 

No. I placed the call through his office in Detroit, 
196 and he was at a convention or meeting of some sort 
in Miami, and we weren’t able to reach him. 

Q. I see. Do you know a man named Carl Keul? A. 
Yes, I do. 

Q. Who is Mr. Keul? A. Well, he is a representative, 
as I understand it, for the states of Iowa and Minnesota, 
an international representative. 

Mr. Uelmen: We object to that testimony and move 
that that be stricken. The purpose of that testimony is 
to prove that Mr. Keul is an international representative 
of the International Brotherhood of Teamsters or that he 
covers that particular area, that testimony, of course, is 
hearsay with both the respondent International and the 
other respondents. However, if the purpose is to show 
that Mr. Osborn believes him to be that, and is, in effect, 
sort of a conversation concerning Mr. Keul, of course, we 
have no objection. 

Q. (By Mr. Irwig) Have you had dealings with Mr. 
Keul before, sir? A. I don’t believe that I had any direct 
dealings with him prior to this time. I am not certain 
of that, but I am fairly certain, reasonably certain. 

Q. Well, you called Mr. Keul, I suppose? A. I did call 

~ him, yes. He was in Minneapolis. 
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Q. When did you eall Mr. Keul? <A. Well, it was 
197 January 30. It was before or after lunch, I can’t 
recall now. 

Q. Where did you reach Mr. Keul? A. In Minneapolis. n 

Q. At some office, or where? A. I believe it was at his 
office. It might possibly have been his home, but I think 
it was his office. 

Q. Do you know how his office is listed? A. I can’t 
honestly answer that. 

Trial Examiner: How did you place that call? Did you 
eall him from here? 

The Witness: Yes. 

Trial Examiner: Just tell me what you asked the opera- 
tor when you put this call in? 

The Witness: Well, I placed, first I tried to reach him 
here locally in his office, just exactly how it is listed in 
the telephone directory. 

Q. (By Mr. Irwig) When you ealled him, at whose office 
did you call him here? A. At his own office. He has an 
office here, well, I know he does. It is my understanding, 
I believe that he is listed under the International. 

Q. I see. Now, did you have the phone number handy, 
or did you look it up in the directory, or where or how? 
A. I believe I looked it up in the directory, if not, I 


may have secured it from Teamsters Local 147 recep- ~*} 


tionist. 
198 Q. I see. Now, then, you got hold of Mr. Keul? A. 
Yes. 

Q. Where was he? A. In Minneapolis. 

Q. What did you say to him? A. Well, I explained the 
situation that we were confronted with. I asked him if he 
had any knowledge or any idea of what caused it, and what 
I could do to terminate it. 

Q. What did he say? A. He stated that he very definitely 
had no knowledge of it. He suggested that I contact John 
Bridge, that he might be able to help me out. 

Q. Now, then, did you, that day, January 30, reach any 
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_ representative of Local 147? A. Yes, I believe it was Chuck 
Kirschbaum that I finally talked to in the afternoon. 
Q. Who is Mr. Kirschbaum? A. He was assistant busi- 
| ness agent for 147, or he was at that time. 
Q. What was the conversation between you and Mr. 
| Kirschbaum at that time? A. I merely repeated the ques- 
tion I placed to Mr. Keul. 
: Q. What did he say? A. He had no knowledge of it. 
199 Q. Did he say anything else? A. Not that I can 
recall. 
Q. I see. All right. Did you make any other telephone 


~ ealls about this walkout, concerning it, that day? A. Well, 


' when Mr. Keul suggested to me that I attempt to reach 
- John Bridge I recalled from a previous conversation with 
+ John, so I placed a call to Albert Parker, who is secretary- 
treasurer of 554 in Omaha. 

Q. That is another Teamsters local? A. Yes, that is 
correct. 


Q. Did you talk to Mr. Parker? A. Yes, I did. 
Q. What was your conversation with him? 
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200 Q. (By Mr. Irwig) What did you and Mr. Parker 

talk about, sir? A. I asked Mr. Parker if, to his 
knowledge, our firm was in violation of the hot goods 
clause in respect to the short line carriers. 

Q. What did he say? A. He stated, to his knowledge, 
we were not. 

Q. I see. Now, then, was that all to that conversation, 
Mr. Osborn? A. As I remember at this time, I believe that 
is all the conversation we had. 

Q. All right, sir. Did you make any other phone calls 
pertaining to the shutdown that day or the next day? A. 
Well, as I recall the situation, I had received a phone call 
the evening of January 30 from Dick Kavner. 

Q. Who is Mr. Kavner? 

Mr. Uelmen: We have our same objection that we have 
been making to that type of question. 
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Trial Examiner: All right. You have a standing objec- 
tion to it. It is overruled. 

Q. (By Mr. Irwig) Go ahead, sir. A. As I said, I thought 
I had received a call from him in the evening, it still seems 

that way, and I placed a call to him the following 
901 morning of January 31. However, listening to evi- 

dence presented, it would appear that he called me in 
the morning rather than my calling him. 

Q. Just tell, Mr. Osborn, what you recall. 

Mr. Weinberg: First we would like to know when the 
conversation took place. Was it 30 or 31? 

Mr. Irwig: I asked the witness to state it. 

A. To the best of my recollection, I received a call at 
about 8:30 P. M. at our terminal January 30 from Dick 
Kavner. 

Q. (By Mr. Irwig) All right, sir. As far as you recall, 
did he call you or you called him? A. As I recall this, he 
called me first. 

Q. Who is Mr. Kavner? Had you met him before? A. I 
had never met Mr. Kavner before. 

Q. Did he introduce himself? A. Well, I believe he said, 
‘<his is Dick Kavner with the Teamsters. You know who 
I am.’’ And, naturally, I had heard of him. He had been 
pointed out to me in Chicago, but I had never met him 
personally. 

Q. What was the conversation about? A. We discussed 
the problem that we had here. I expressed to him my in- 
tention of discharging the employees who had participated 
in their second unauthorized strike within nine months, as 
provided in the contract. 

Q. Now, hold it just a moment. You said the second 
902 unauthorized strike. Had there been @ prior un- 
authorized strike? A. We had one in June of 1956. 
T believe it was June, 1956. That began with or was the 
result of several grievances that developed out of this 
dove-tailing of seniority list with the merged companies. 
Q. All right, sir. And what had happened at that time? “4 





A. Well, they returned to work within 24 hours as pro- 
vided under the contract in June. 

Q. I see. A. I had written them a warning letter as to 
that violation. 

Q. All right. Now, to get back to the conversation with 
Mr. Kavner. If I recall your testimony right, you stated 
that you told Mr. Kavner you were going to discharge the 
men for the second unauthorized strike. A. I told him that 
that was my intention, yes. 

Q. Now, did you ask Mr. Kavner for an explanation of 
the walkout? A. I did. 

Q. What did he say, if anything? A. Well, as I recall, 
he claimed no personal knowledge of it and suggested that 
I contact John Bridge. 

Q. I see. Did you then ask Mr. Kavner anything else? 
A. Well, with those two conversations approximately 12 
hours apart, I am not certain at this time what specifically 

was said in each individual conversation. 
203 Q. I see. Then there were two telephone conversa- 
tions between you and Mr. Kavner? A. Yes, as I 
recall them, I called him the following morning. 

Q. All right. Now, did Mr. Kavner tell you why you 
were to call Mr. Bridge? A. No. 

Q. Did you call Mr. Bridge? A. I did not. 

Q. All right. Now, you said something about your in- 
tention to discharge, I believe you said. A. Yes, that is 
correct. 

Q. Some of the employees or employees who had a sec- 
ond unauthorized strike? A. That is right. 

Q. Now, then, did the employees report back to work the 
next morning? A. No, they didn’t. We mailed termination 
notices to the employees that had been involved in 
the previous wildcat in June, and they all showed up for 
work the next morning. And we refused to permit those 
to whom we mailed the termination, and I believe, at that 
time, that the rest of the men refused to punch on the 
clock also. And consequently, as I recall, why, that is 
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what prompted my phone eall to Kavner the following 
morning. 

Q. All right. Where did you get hold of Mr. Kavner? 
204 A. He was in Lincoln, Nebraska. 

Q. What was this conversation about? How did 
it go? A. Well, as I said, it is pretty hard to recall what 
was said in each individual conversation, but I think it 
was more or less a repetition of what we discussed the 
previous night. And of course, this time I added the men 
had not returned to work, and I explained to him at greater 
length, as I recall, why we had terminated, I think it was, 
well, ten or twelve of the employees because of the previ- 
ous strike. | 

Q. What, if anything, did Mr. Kavner say? A. Well, as 
I remember it, he told me that because of those previous 
warning letters, I was forcing him to call this an author- 
ized stoppage. 

Sd * * * @ * 
205 Q. What else was said there during this conversa- 
tion, if anything else was said, sir? A. Well, at the 
end of our conversation, Mr. Kavner told me I should con- 
tact Dick Conn, and advise him that all the men were to 
return to work immediately. In other words, the return 
would solve their problems, by the phone conversation. 

Q. Now, did Kavner tell you why there had been a walk- 
out? A. No, he did not. 

Q. Did Dick Conn ever tell you why there had been a 
walkout? A. No, sir. 

Q. Did Tom Jones ever tell you why there had been a 
walkout that day? A. No. I can’t honestly say that I ever 
discussed this with Tom Jones. He was quite ill for quite 
some time. 

Q. Now, then, did you talk to Dick Conn during these 
days, January 30 and 31? A. Yes, I did. 

Q. When did you talk to him, sir? A. Well, I am not 
certain. The first time, I remember for sure, was 
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he called me the morning of the 31st, after I had refused to 
permit certain of the men to punch the clock. He ealled 
"me and told me I had better get them all on. 
Q. Now, relate that conversation as closely as you can. 
- You know, by way of he said such and such, I replied and 
: he said and so on in chronological order, as closely 
206 as you can. <A. Well, he called me after, of course, 
we refused the men to punch on and told me that I 
had better get them on. And I told him that I intended to 
_ terminate the men involved and I thought that it was our 
' prerogative under the contract. And I believe he men- 
' tioned that he had discussed this thing with Dick Kavner, 
and that, well, I am not positive, I believe it was Kavner’s 
recommendation also, that the men be returned to work. 
I am not absolutely certain of that. I do know that he 
mentioned to me that he had discussed the problem with 
Dick Kavner, either that morning or the previous evening. 
Q. Now, let me ask you this: You already stated that 
your company has not been represented by Mr. Bridge 
while you have been employed there, is that right? A. I 
believe that the last membership dues paid to Mr. Bridge’s 
organization were the May, 1956, dues, by Bos Truck. To 
my knowledge, Bos Freight Lines has never been repre- 
sented by John Bridge. 
" Q. I see. All right. Now, then, you stated that Mr. 
Kavner said something to the effect that he had to call the 
walkout authorized? Did you consider the walkout au- 
thorized? A. When he made that statement? 
Q. Yes. A. I did. 
Q. You are operating under a contract, I believe, 
907 sir, with the Teamsters? A. That is correct. 
Q. Who is a party to that contract? A. What do 
you mean, who? 


* * * * bad * @ 


Q. (By Mr. Irwig) Are you a party to the contract, sir? 
A. We are. 
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Q. Have you General Counsel’s Exhibit 2? Are you a 
party to that contract? A. We are. 

Q. Are you a party to the contract identified in evidence 
as General Counsel’s Exhibit 3? A. We are. 


210 Q. Now, it is your testimony, do I recall your tes- 

timony right, that after your telephone conversation 
of the 31, January 31, 1957, with Mr. Kavner, he decided 
to put the men back to work? A. That is correct. 

Q. That is what you testified to also. Did you assess 
any discipline whatever for the walkout? A. We did not 
personally. The men, as a result of it, lost a day’s or more 
pay, but we directly did not impose any discipline. 

Q. Were there ever any grievances filed on account of 
the January 30 walkout and the fact that, as I believe you 

testified earlier, some of the men were not permitted 
911 to return to work, upon reporting to work on the 

morning of January 31? A. There were no griev- 
ances filed. 

Q. Isee. A. As a result of the 30th. 

Q. Have you ever received any explanation whatever 
for the walkout from either Local 147, or the Central States 
Drivers Council, or the Teamsters International, Mr. Os- 
born? A. I have not. 

Q. My question refers to your company, not to you per- 
sonally. Right. 

Q. Same answer? A. Yes, sir. 

Q. Did you have any active grievances prior to the day 
of the walkout of January 30, 1957, pertaining to your Des 
Moines operation? A. I can’t honestly answer that. I 
would say, chances are, we did. It is not uncommon. 

Q. Was there any grievance that had become prominent to 
the point where in your opinion, being in the field, that may 
have caused this sudden walkout? A. My honest opinion, 
no. But there had been so much friction as a result of the 


dove-tailing in the seniority lists, and because we bought *% 
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' Bos Freight, and Bos Truck had terminals here that we 
had been experiencing an awful lot of labor difficulties. 


* s * al e * & 


213 ‘Trial Examiner: Why were you willing to talk to 
| Mr. Kavner, as I recall? A. Well, as I stated, I knew 
who Mr. Kavner was. 
Trial Examiner: And who, in your knowledge, was he? 
The Witness: By reputation, I knew him as being the 
trouble shooter for Mr. Hoffa. 


* s * s * e * 


| 915 Cross-Examination. 


217 Q. (By Mr. Weinberg) Now, Mr. Osborn, can you 
tell us the first time that you personally noticed 

any friction in the labor relations at your Des Moines, Iowa, 
terminal after you were employed by the company? 

218 A. I would say the first week I started with the 
company. 

Q. When was that? A. May of 1956. Q. Now, in May 
of 1956, just what did you notice with respect to my pre- 
vious question? A. Well, as I stated for the record earlier, 
as a result of the merging, having two companies seniority 
lists dovetailing, why, that would create a lot of friction. 

Q. Now, did you have an unauthorized strike at your 
company on June 14, 1956? A. Yes, we did. 

Q. Did you know why these people walked off at that 
time? A. I was presented with several grievances and 
the—— 

Q. (Interrupting) By whom? A. By the union. Hither 
Tom Jones or Dick Conn, I can’t recall which. 

Q. Yes? A. Well, I know it was a joint meeting between 
our terminal manager and myself, Tom Jones, and Dick 
Conn, in Tom Jones’ office. At that time several grievances 
were handed me and their main complaint was that they 
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Q. Have you General Counsel’s Exhibit 2? Are you a 
party to that contract? A. We are. 

Q. Are you a party to the contract identified in evidence 
as General Counsel’s Exhibit 3? A. We are. 


* * * * * * * 


210 Q. Now, it is your testimony, do I recall your tes- 

timony right, that after your telephone conversation 
of the 31, January 31, 1957, with Mr. Kavner, he decided 
to put the men back to work? A. That is correct. 

Q. That is what you testified to also. Did you assess 
any discipline whatever for the walkout? A. We did not 
personally. The men, as a result of it, lost a day’s or more 
pay, but we directly did not impose any discipline. 

Q. Were there ever any grievances filed on account of 
the January 30 walkout and the fact that, as I believe you 

testified earlier, some of the men were not permitted 
211 to return to work, upon reporting to work on the 

morning of January 31? A. There were no griev- 
ances filed. 

Q. Isee. A. Asa result of the 30th. 

Q. Have you ever received any explanation whatever 
for the walkout from either Local 147, or the Central States 
Drivers Council, or the Teamsters International, Mr. Os- 
born? A. I have not. 

Q. My question refers to your company, not to you per- 
sonally. Right. 

Q. Same answer? A. Yes, sir. 

Q. Did you have any active grievances prior to the day 
of the walkout of January 30, 1957, pertaining to your Des 
Moines operation? A. I can’t honestly answer that. I 
would say, chances are, we did. It is not uncommon. 

Q. Was there any grievance that had become prominent to 
the point where in your opinion, being in the field, that may 
have caused this sudden walkout? A. My honest opinion, 
no. But there had been so much friction as a result of the 
dove-tailing in the seniority lists, and because we bought ° 
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Bos Freight, and Bos Truck had terminals here that we 
had been experiencing an awful lot of labor difficulties. 


* * * * * z » 


213 Trial Examiner: Why were you willing to talk to 
Mr. Kavner, as I recall? A. Well, as I stated, I knew 
who Mr. Kavner was. 
Trial Examiner: And who, in your knowledge, was he? 
The Witness: By reputation, I knew him as being the 
trouble shooter for Mr. Hoffa. 


215 Cross-Examination. 


217 Q. (By Mr. Weinberg) Now, Mr. Osborn, can you 
tell us the first time that you personally noticed 

any friction in the labor relations at your Des Moines, Iowa, 
terminal after you were employed by the company? 

218 A. I would say the first week I started with the 
company. 

Q. When was that? A. May of 1956. Q. Now, in May 
of 1956, just what did you notice with respect to my pre- 
vious question? A. Well, as I stated for the record earlier, 
as a result of the merging, having two companies seniority 
lists dovetailing, why, that would create a lot of friction. 

Q. Now, did you have an unauthorized strike at your 
company on June 14, 1956? A. Yes, we did. 

Q. Did you know why these people walked off at that 
time? A. I was presented with several grievances and 
the—— 

Q. (Interrupting) By whom? A. By the union. Hither 
Tom Jones or Dick Conn, I can’t recall which. 

Q. Yes? A. Well, I know it was a joint meeting between 
our terminal manager and myself, Tom Jones, and Dick 
Conn, in Tom Jones’ office. At that time several grievances 
were handed me and their main complaint was that they 
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didn’t have any road-runs left here which Bos Truck Lines 
had formerly had. 

Q. Isn’t it a fact that the union ordered the people to 
go back to work in that June, 1956, unauthorized strike? 

A. Yes, they did. 
219 Q. And isn’t it a fact that that particular strike 
was really a wildcat on the part of the employees 
at your dock here in Des Moines? A. That is correct. I 
mean as far as information supplied me, that is correct. 

Q. Wasn’t that an unauthorized strike that occurred 
on January 30, 1957? A. It was until I was informed dif- 
ferently. 

Q. Well, did that strike have the same characteristics 
of a wildcat walkout as the one that occurred on June 14, 
1956? 

Mr. Irwig: I object. That is ealling strictly for a con- 
clusion. 

Trial Examiner: Sustained. 

Q. (By Mr. Weinberg) Didn’t the same thing occur on 
January 30, 1957, as occurred at your dock in Des Moines 
on June 14, 1956? A. The same thing occurred, that is 
true; but in the June wildcat, the business agents advised 
me immediately and fully what the cause of it was. 

Q. Well, now, let me ask you this. In February of 1957, 
didn’t you have further wildcat strikes in Des Moines? 
A. We did. 

Q. And how many did you have and on what dates did 
they occur? A. We had one February 4th that went 

through the 5th and the 6th. 
220 Q. Now, did the men do the same thing on Feb- 
ruary 4th, 5th, and 6th, as they did on January 
30, 1957, at your Des Moines terminal? A. Yes; when the 
union business agent told them to return to work they 
refused to. 

Q. That is what I want to know. What business agent 

told these people to go back to work? A. Dick Conn. 
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Q. And is he the same Dick Conn that is an official of the 
Local 147? A. That is correct. 

Q. And did he tell them to go back to work in your 
presence or to your knowledge? A. We have had so 
many of these wildcats. 

Q. Just as a matter of interest, how many wildcat 
strikes have you had at the Des Moines terminal since 
your employment with the company? <A. Three. 

Q. Just three? A. That is right. 

Q. Have you ever had any small wildeats where the 
men would go away for an hour or two and then come 
back? A. No, sir. You are referring to Des Moines? 

Q. Yes, Des Moines. You have had wildcat strikes in 

your other terminals? <A. One. 
221 Q. Just one. But in Des Moines on February 4th, 
did Dick Conn tell the people to go back to work? 
A. He didn’t on February 4th; he did on February 4th. 

Q. Well, isn’t it true, at least as far as you know, that 
when these wildeats would occur the officials of Local 
147 wouldn’t know about them and they imparted that in- 
formation to you? A. To my own personal knowledge 
what you say is correct. 

Q. That is correct. They never knew that these people 
were walking off the job, to your personal knowledge? 
A. To my personal knowledge, that is correct. 

Q. And were you present in the settlement of these 
matters concerning the wildcat strikes of February 4th 
and 6th? A. We were present when they were settled 
February 4th, and finished February 6th. 

Q. That was just one wildcat? A. That is correct. I 
was present. 

Q. And you questioned yourself, did you not, the union 
officials of Local 147 with respect to the start of this mat- 
ter of February 4th? A. Yes, I did. 


222 Q. (By Mr. Weinberg) Mr. Osborn, to your knowl- 
edge, did your company receive a letter from Local 
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147, of Des Moines, Iowa, to the effect that Tom Jones was 
the only person who could represent the union to call an 
authorized strike? A. Yes. 

Q. Now, did you get that letter pursuant to Article 8, 
of General Counsel’s Exhibits 2 and 3? A. In relation 
to—— 

Q. (Interrupting) Designating Tom Jones. A. Did we 
receive the union’s notice? 

Q. Yes. Pursuant to that? A. Yes, the company did. 


we e a a e ie ® 
224 Redirect Examination. 
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997 Q. (By Mr. Irwig) What was the essential differ- 

ence, if any, between the walkout of January 30, 
1957, and the other two? A. Well, in all honesty, Mr. Ir- 
wig, when they first started they all looked the same to me. 

Q. All right. They all walked out, that is agreed on. 
But were you given a reason for the walkout of June, 
1957? <A. Yes. 

Q. When? A. Immediately upon my arrival in Des 

Moines. 
2298 Q. Were you given a reason for the walkout on 
January 30, 1957? A. No. 

Q. Have you ever been given such a reason? A. No. 

Q. Have you ever been given a reason for the February 
4, 1957, walkout? A. Well, as far as them presenting us 
with specific grievances, no. 

Q. Yes? A. I think the fact that Mr. Keul was brought 
into the thing, the whole story has so much background 
to it. It was just an accumulation of incidents, it started 
by Bos Freight purchasing Bos Truck, the combination or 
dovetailing of the seniority lists, the removal of road-runs 
and road-tractors from here and certain concrete and 
imaginative grievances the drivers had. 

Q. In direct connection with the February 4, 1957, walk- 
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out you got some grievances presented to you, is that cor- 


» rect? A. Verbal. 


Q. Verbal? <A. True. 
Q. But with regard to the January 30, 1957, walkout you 
never received any grievance or any reason? A. No. 


® * * * * * * 


234 Further Redirect Examination. 


Q. (By Mr. Irwig) You stated, Mr. Osborn, that as 
a result of your discussion with Mr. Conn, president of 
Local 147, you withdrew the termination notices. A. No, 
sir. 

Q. Did I recall that right? A. I didn’t withdraw the 
termination notices because of a discussion with Mr. Conn. 
It was because of a discussion with Mr. Kavner. 

Q. I see. Now, then, in this discussion with Mr. Conn, 
on January 31, was any reference made to, let’s say, Mr. 
Kavner? 

Mr. Weinberg (Interrupting) We will—— 

A. (Interrupting) Yes, Mr. Conn called me the first 
thing in the morning, the 31st. He told me that he had 
been, I believe that was in the morning, he told me that he 
had been in contact with Mr. Kavner. 

Q. What else did he tell you about this contact with Mr. 
Kavner? <A. Merely that I had better return the men to 
work. 

Q. I see. 
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United States of America. 


Before the 
NATIONAL LABOR RELATIONS BOARD. 


INTERNATIONAL BROTHERHOOD 
OF TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELP- 
ERS OF AMERICA; CENTRAL 
STATES DRIVERS’ COUNCIL; and 
INTERNATIONAL BROTHER- 
HOOD OF TEAMSTERS, CHAUF- 
FEURS, WAREHOUSEMEN AND 
HELPERS OF AMERICA, Over-the- Case 
Road and City Transfer Drivers, No. 17-CC-60. 
Helpers, Dockmen and Warehouse- 
men, Local No. 147, 
Employer, 
and 


CLARK BROS. TRANSFER COM- 
PANY, 


Petitioner. 


DECISION AND ORDER. 


On May 8, 1958, Trial Examiner Eugene E. Dixon issued 
his Intermediate Report in the above-entitled proceeding 
finding that Respondent Council and Respondent Local* 
had engaged in, and were engaging in, certain unfair labor 
practices and recommending that they cease and desist 
therefrom and take certain affirmative action, as set forth 


——— 

1 The Trial Examiner found that Respondent International had not en- 
gaged in any unfair labor practices. As the General Counsel has not ex- 
cepted to this finding of the Trial Examiner, we adopt it pro forma. 
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in the copy of the Intermediate Report attached hereto. 
The Trial Examiner also found that Respondents had not 
engaged in certain other unfair labor practices and recom- 
mended that the complaint be dismissed with respect 
thereto. Thereafter, the General Counsel and Respondents 
filed exceptions to the Intermediate Report and support- 
ing briefs. 


Pursuant to the provisions of Section 3 (b) of the Na- 
tional Labor Relations Act, the Board has delegated its 
powers in connection with this case to a three-member 
panel. 


The Board has reviewed the rulings of the Trial Exam- 
iner made at the hearing and finds that no prejudicial error 
was committed. The rulings are hereby affirmed. The 
Board has considered the Intermediate Report, the excep- 
tions and briefs, and the entire record in the case and 
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hereby adopts the findings, conclusions, and recommenda- 
tions of the Trial Examiner was sufficient to establish a 
prima facie case of violation of Section 8 (b) (4) (A) on 
the part of the Council and the Local.* The burden then 
shifted to the Respondents to come forward with sufficient 
evidence to dispel the effect of this prima facie case.* Al- 
though such evidence if available was within the reach and 
control of Respondents they made no attempt to present it, 
but rested their case at the close of the General Counsel’s 
presentation of his evidence. Accordingly, we adopt the 
Trial Examiner’s finding that Respondents Council and 
Local violated Section 8 (b) (4) (A) of the Act by induc- 


2 Respondents’ request for oral argument is denied because the record, 
the exceptions and the briefs adequately present the issues and the posi- 
tions of the parties. 


3 In making findings the Board is not restricted to considering only 
direct evidence. It may also rely on circumstantial evidence, N. L. R. B. 
v. Abbott Worsted Mills, 127 F. 2d 438, 440 (C. A. 1); N. L. R. B. v. Link- 
Belt Co., 311 U. S. 584, 602. 


4 See Jasper National Mattress Company, 89 N. L. R. B. 75, 77. 
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ing and encouraging the employees of Bos Lines, Inc., and 
Burlington Truck Lines, Inc., to engage in a strike with an 
object of forcing these companies to cease doing business 
with Clark Bros. Transfer Company and other nonunion- 
ized motor truck common carriers.® 


We also find no merit in Respondents’ affirmative de- 
fense that the ‘‘hot cargo’’ provisions in their collective 
bargaining agreements with Bos and Burlington lawfully 
entitled them to induce the employees of these companies 
to refuse to handle goods of nonunion carriers. The United 
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States Supreme Court has recently affirmed the holding of 
the Board that ‘“‘hot cargo’’ clauses are ineffective as a 
defense to secondary. boycott allegations.® 


Order. 


Upon the entire record in this case, and pursuant to Sec- 
tion 10 (c) of the National Labor Relations Act, as 
amended, the National Labor Relations Board hereby or- 
ders that Central States Drivers’ Council, and Interna- 
tional Brotherhood of Teamsters, Chauffeurs, Warehouse- 
men and Helpers of # erica, Over-the-Road and City 
Transfer Drivers, Helpers, Dockmen and Warehousemen 


their purpose the forcing of Bos 
with Clark and other nonunion car- 
Tred no 


occurring within the 

in this case, are suffic 

rely, as did the Trial Exam 
but only as background. 


6 Local 1976, Carpenters v. N. L. R. B. (Sand Door & Plywood Co.), 78 
Sup. Ct. 1011 (1958). 





' Local No. 147, their officers, representatives, agents, suc- 
- eessors and assigns shall: 


1. Cease and desist from: 


(a) Engaging in, inducing or encouraging the em- 
ployees of Bos Lines, Inc., Burlington Truck Lines, Inc., or 
any employer other than Clark Bros. Transfer Company to 
engage in, a strike or concerted refusal in the course of 
their employment to use, manufacture, process, transport, 
or otherwise handle or work on any goods, articles, mate- 
rials, or commodities, or to perform any services, where an 
object thereof is to force or require Bos Lines, Inc., Bur- 
lington Truck Lines, Inc., or any other employer or person 
to cease doing business with Clark Bros. Transfer Com- 
pany or any other similar common carrier. 


2. Take the following affirmative action which the Board 
finds will effectuate the policies of the Act: 


(a) Post at their business offices and meeting places and 
all other places where notices to their members are usually 
posted copies of the notice attached hereto as ‘¢ Appendix 
A.’ Copies of said notice to be furnished by the Regional 
Director for the Seventeenth Region shall, after being duly 
signed by official representatives of both Respondents be 
posted by the Respondents immediately upon receipt 
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thereof and maintained by them for a period of sixty (60) 
consecutive days thereafter in conspicuous places, includ- 
ing all places where notices to their members are custom- 
arily posted. Reasonable steps shall be taken by the Re- 
spondents to insure that said notices are not altered, de- 
faced, or covered by any other material. 


(b) Mail to the Regional Director for the Seventeenth 
Region signed copies of the notice attached hereto as “‘Ap- 


7 In the event that this Order is enforced by a decree of a United 
States Court of Appeals, there shall be substituted for the words “Pur- 
suant to a Decision and Order” the words “Pursuant to a Decree of a 
United States Court of Appeals, Enforcing an Order.” 
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pendix A’’ for posting at the business offices of Bos Lines, 
Inc., Burlington Truck Lines, Inc., and Clark Bros. Trans- 
fer Company, the companies willing, for sixty (60) consecu- 
tive days, in places where notices to employees are cus- 
tomarily posted. Copies of the notice, to be furnished by 
the Regional Director for the Seventeenth Region, shall be 
returned forthwith to the Regional Director after they 
have been signed by the official representative of the Re- 
spondent Union for said posting. 


(c) Respondent Council shall also send to each of its 
constituent or members locals copies of the notice attached 
hereto as ‘‘Appendix A’’ to be furnished by the Regional 
Director for the Seventeenth Region and duly signed by 
an official representative of the Council, with directions 
by the Council to post said copies of the notice in each of 
the constituent or member locals’ business offices, meeting 
places, and other places where notices to their employee 
members are customarily posted. Respondent Council shall 
further instruct said locals that these notices shall be posted 
by the locals immediately upon receipt thereof and be 
maintained by them for a period of sixty (60) consecutive 
days thereafter, in conspicuous places, including all places 
where notices to members are customarily posted. Reason- 
able steps shall be taken by said locals, upon the direction 
of Respondent Council, to insure that the notices are not 
altered, defaced, or covered by any other material. 


(d) Notify the Regional Director for the Seventeenth 
Region, in writing, within ten (10) days from the date of 
this Order what steps Respondents have taken to comply 
herewith. 


It Is Further Ordered that the complaint be, and it 
hereby is, dismissed insofar as it alleges that Respondent 
International Brotherhood of Teamsters, Chauffeurs, Ware- 
house men and Helpers of America, has violated any sec- 
tion of the Act, and insofar as it alleges that Respondents 
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* Central States Drivers’ Council and International Brother- 
- hood of Teamsters, Chauffeurs, Warehousemen and Help- 
» ers of America, Over-the-Road and City Transfer Drivers’ 
| Helpers, Dockmen, and Warehousemen, Local 147 have vio- 
a lated Section 8 (b) (4) (B) and 8 (b) (1) (A) of the Act. 


Dated, Washington, D. C. 





JOHN H. FANNING, Member, 
National Labor Relations Board. 
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Appendix A. 
NOTICE. 


To All Members of Central States Drivers’ Coun- 
cil; To All Members of International Brotherhood 
of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America, Over-the-Road and City 
Transfer Drivers, Helpers, Dockmen and Ware- 
housemen, Local No. 147; To All Members of All 
Other Local Unions Affiliated With Central States 
Drivers’ Council; and to All Employees of Bos 
Lines, Ine., Burlington Truck Lines, Inc., and 
Clark Bros. Transfer Company 


Pursuant to 
a Decision and Order 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
as amended, we hereby notify you that: 








go 


We Will Not engage in, or induce or encourage the 
employees of Bos Lines, Inc., Burlington Truck 
Lines, Inc., or any employer other than Clark 
Bros. Transfer Company, to engage in a strike or 
concerted refusal in the course of their employ- 
ment to use, manufacture, process, transport, or 
otherwise handle, or work on goods, articles, ma- 
terials or commodities, or to perform any services 
for their respective employers, where an object 
thereof is to force or require said employers or 
any other employer or person to cease doing busi- 
ness with Clark Bros. Transfer Company or any 
other similar common carrier. 


CENTRAL STATES DRIVERS’ COUNCIL, 
(Labor Organization) 


(Representative) (Title) 


INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WARE- 
HOUSEMEN AND HELPERS OF AMER- 
ICA, OVER-THE-ROAD AND CITY 
TRANSFER DRIVERS, HELPERS, DOCK- 
MEN AND WAREHOUSEMEN, LOCAL 
NO. 147. 

(Labor Organization) 


(Representative) (Title) 


This notice must remain posted for 60 days from the date 
hereof, and must not be altered, defaced, or covered by any 
other material. 
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INTERMEDIATE REPORT AND RECOMMENDED 
ORDER. 


Statement of the Case. 


Upon charges filed by Clark Bros. Transfer Company 
(herein called Clark), the General Counsel of the National 
Labor Relations Board (herein called the General Counsel 
and the Board, respectively) by the Board’s Regional Di- 
rector for the Seventeenth Region issued a complaint dated 
December 27, 1957, against International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of 
America; Central States Drivers’ Council; and Interna- 
tional Brotherhood of Teamsters, Chauffeurs, Warehouse- 
men and Helpers of America, Over-the-Road and City 
Transfer Drivers, Helpers, Dockmen and Warehousemen, 
Local No. 147 (herein jointly referred to as Respondents 
and sometimes individually as the International, the Coun- 
cil and the Local, respectively), alleging that Respondents 
had engaged in and were engaging in unfair labor prac- 
tices affecting commerce within the meaning of Sections 
8 (b) (1) (A), 8 (b) (4) (A) and (B), and 2 (6) and (7) of 
the National Labor Relations Act, 61 Stat. 136, herein 
called the Act. Copies of the complaint, charges and a 
notice of hearing were duly served upon the parties. 


With respect to the unfair labor practices, the complaint 
alleges that since January 30, 1957, Respondents, acting 
jointly as well as severally, have engaged in or induced or 
encouraged the employees of Bos Truck Lines,! Burlington 
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Truck Lines, Inc. (herein called Bos and Burlington, re- 
spectively) and other unnamed employers to engage in a 


1 Due to a recent reorganization and merger, the current name of this 
company is Bos Lines, Incorporated. The applicability of the commerce 
figures herein for this company is not affected by the change in corporate 
structure or name. 
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strike or a concerted refusal in the course of their employ- 
ment to transport or otherwise work on or handle any 
goods, articles, materials, or commodities, or to perform 
any services the object being (a) to force or require the 
named employers to cease doing business with Clark or 
other Nebraska carriers whose employees are not repre- 
sented for purposes of collective bargaining by any of the 
Respondents and (b) to force Clark and such other em- 
ployers to recognize or bargain with Respondents. 


In their separately filed answers Respondents all deny 
any violations of law and each pleads as a defense col- 
lective bargaining contracts with Bos and Burlington con- 
taining so-called ‘‘Hot Cargo’? clauses. These defenses 
became the subject of a motion by the General Counsel 
to strike. The motion was not granted, not because of 
any disagreement with or disrespect to the Board which - 
has held that such clauses are illegal per se? but because 
the clauses in question are being reviewed by the Supreme 
Court and no reopening of the record would be necessary if 
any change might result from such review before the 
Board disposes of this matter. 


Pursuant to due notice a hearing was held at Des Moines, 
Iowa, February 11 and 12, 1958. The Government and the 
Respondents were represented by counsel. All parties 
were afforded full opportunity to be heard, to examine and 
cross-examine witnesses, to introduce relevant evidence, 
to present oral argument at the close of the hearing and 
thereafter to file briefs as well as proposed findings of fact 
and conclusions of law. Subsequent to the hearing, Re- 
spondents and the General Counsel filed briefs which I 
have duly considered. 


Upon the entire record in the case, and from my ob- 
servation of the witnesses, I make the following: 


2 Teamsters Local 728, etc. (Genuine Parts Company), 119 N. L. R. B. 
No. 53, 41 L. R. R. M. 1087. 
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Findings of Fact. 


I. The Businesses Involved. 


Clark Bros. Transfer Company is a common carrier of 
freight by motor vehicle, maintaining terminals at Nor- 
folk and Omaha, Nebraska, operating in Nebraska. only. 
In 1954, its total revenue was $262,849.72, of which $70,- 
837.75 was from interlining;* in 1955, its total revenue was 
$286,345.80, of which $46,208.57 was from interlining; in 
1956, its total revenue was $217,411.99, of which $3,877.01 
was from interlining; in 1957, its total revenue was $252,- 
296.634 with $15,606.11 being derived from interlining, 
$6,163.56 of which was derived from interlining with Ne- 
braska Shortline Carriers, Inc., which began operations 
about February, 1957. 


Bos Lines, Inc., and Burlington Truck Lines, Inc., are 
interstate motor carriers operating on certificates of au- 
thority from the Interstate Commerce Commission. Bos 
operates in five midwestern States including Iowa and Ne- 
braska. In 1957, its revenues exceeded $3,360,000. Its 
total dollar volume of business conducted at its Des Moines 
terminal was $262,892, of which in excess of $130,000 was 
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from interstate business. Its total interstate business ex- 
ceeded $3,000,000. Burlington operates in nine midwest- 
ern States, including Iowa and Nebraska. It maintains ter- 
minals in Des Moines, Iowa, and other places, and up to 
about January, 1958, maintained a terminal in Omaha, 
Nebraska. During 1955, its gross’ annual revenue was 
$12,510,871 and its volume of business at its Des Moines 

terminal was $412,711.73. During 1957, its revenue for 


3 The term “interlining” refers to receiving freight from interstate 
motor carriers for delivery to its destination or delivering freight to such 
carriers for further transportation. 


4 The record incorrectly shows a total of $219,296.63. 
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transportation of freight between different States exceeded 
$100,000. There is no question as to the Board’s jurisdic- 
tion here. 


Il. The Labor Organizations Involved. 


The complaint alleges, the answer admits, and I find 
that International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America; Central States 
Drivers’ Council; and International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers of America, 
Over-the-Road and City Transfer Drivers, Helpers, Dock- 
men and Warehousemen, Local No. 147, are labor organiza- 
tions within the meaning of Section 2 (5) of the Act. 


TII. The Unfair Labor Practices. 


Aside from such confusion as resulted from some ob- 
viously and painfully reconsidered testimony by at least 


one of the General Counsel’s witnesses which conflicted 
with a prior sworn statement given about these matters,® 
there is little conflict in the evidence here since the Re- 
spondents offered none. 


The story for our purposes starts with a request by 
Teamsters Local 554 of Omaha, Nebraska, to Clark in the 
fall of 1955, for recognition as the bargaining agent of 
Clark’s employees. Pursuant to this request a meeting took 
place between Clark and the Union a week or two later. 
Representing the Union at this time were Albert Parker, 
secretary-treasurer of Local 554, and Richard Kavner, who 
was identified as a representative of the Central States 


5 I have particular reference to the witness Sampson whose attitude 
on the stand was one of awkward embarrassment as he disavowed his 
previous sworn statement. I might add that his uncertainty and pro- 
fessed lack of memory on the crucial part of his testimony was quite. in- 
congruous with his detailed recollection and ready answers on other 
phases of his testimony. The essential part of his testimony that I 
credit and accept (namely the gassing of the two identified Burlington 
trucks on the morning of January 30) is supported by his written records 
made at or about the time the events occurred. 
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Council of Teamsters. Kavner claimed that the Union 
' represented a majority of Clark’s employees and wanted 
a contract. Clark refused in the belief that the Union 
- did not represent a majority of the employees. At this 
meeting Kavner told Clark of the Union’s ‘‘program to 
organize all of the nonunion trucklines in Nebraska, stat- 
ing that (Clark) had from six months to two years to 
survive without a contract.’? The Union’s unsuccessful 
attempt at this time to get recognition resulted in a 
picket line at Clark’s Omaha terminal starting about the 
middle of September, 1955. It was out of this situation 
that charges were filed by Clark which resulted in an 
8 (b) (4) (A) and (B) order December 26, 1956, against 
Local 554, reported at 116 N. L. R. B. 1891. 
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On July 11, 1956, while the picket line was still in exist- 
ence, a meeting occurred between Clark and one John 


Bridge, executive chairman of an organization called the 
Motor Carrier’s Labor Advisory Council of Chicago. This 
meeting was arranged by Watson Brothers Transportation 
Company, a union employer. Bridge at this time offered 
to represent Clark as labor advisor at $15 a month. Clark 
declined until such time as their men ‘‘were represented by 
a union.’? As a result of the picket line activity, Clark’s 
business declined to such an extent as to necessitate the 
layoff of nine employees in late 1955 and early 1956—a 
reduction of 20 percent or more. 


On January 20, 1957, W. F. Clark testified at an I. C. C. 
hearing at which Kavner was present. In his testimony 
Clark mentioned both Bos and Burlington as union firms 


6 This is according to the testimony of W. J. Clark, a copartner of the 
Charging Party. Respondents attack any identification. of Kavner as an 
agent of Respondents on the basis of this testimony as being hearsay and 
incompetent. The objection was not pressed when the General Counsel 
stated that the evidence was only being “offered by way of background” 
since it occurred outside the 10 (b) period. Kavner’s agency will be 
discussed later. 
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he interlined with.?7 On January 30, both Bos and Bur- 
lington’s terminals in Des Moines were closed down by 
walkouts. It is these walkouts that the General Counsel 
alleges were instigated by the Respondents for the pur- 
pose of forcing Bos and Burlington to cease doing business 
with Clark and to force Clark to recognize Respondents.® 
In support of this allegation, besides the foregoing back- 
ground, the General Counsel adduced the following evi- 
dence, none of which directly implicates Respondents but 
all of which, according to the General Counsel, when con- 
sidered as a whole is sufficient to permit an inference that 
the Respondents committed the unfair labor practices 
alleged.® 


The Walkouts. 


a. Burlington. 


At about 8:45 a. m., January 30, Gunner Vignaroli, 


Burlington’s Des Moines terminal manager, discovered 
that his ‘‘boys were punching out and going home.’’ 
Vignaroli asked them ‘‘why they were going off the job”’ 
and was told that ‘“‘they were told to clock off.”” ‘‘What 
happened fellows, did I do something wrong that you are 
walking out on me?”’ he asked the men, ‘“‘Have I been 
unjust to cause a walkout on me?”’ ‘‘No,’’ they replied, 
‘‘we’re just walking off.’? Vignaroli then ealled Dick 
Conn, president of Local 147, and told him, ‘‘Dick . . . I 
believe I’m having a walkout . . . have you heard any- 
thing about it?’’? Conn said he had ‘‘just heard about it”’ 

7 At the time of the facts alleged and at the time of the hearing both 
Bos and Burlington had collective bargaining agreements with the Central 


States Drivers’ Council and presumably with the various locals under 
whose jurisdiction they operate including Local 147. 


8 It was stipulated that none of the Respondents jointly or severally has 
pest certified under Section 9 of the Act as bargaining agent of Clark’s 
employees. 


9 As pointed out in Hartsell Mills Co. v. N. L. R. B., 111 F. 2d 291 
(C, A. 4) at page 293, direct evidence of a purpose to violate the Act is 
rarely obtainable. As a result circumstantial evidence may be considered 
in arriving at a conclusion that an unfair labor practice has been com- 
mitted. 
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and that he would ‘‘get hold of the men to get them back 
- to work to see what it is all about.”” Vignaroli said that 
he ‘“‘would sure appreciate it,’? and that he ‘‘would like 
- to know what the cause was if possible.’’ Vignaroli was 
aware of no outstanding grievances or complaints by the 
men at this time. 


Later Vignaroli heard that the men were going to a 
union meeting. That afternoon about 4 o’clock Conn 
called and told Vignaroli that the men would be back to 
work the next morning but that ‘‘he knew nothing of 
what the walkout was about or what it was for, but the 
boys would go back to work.’’ Vignaroli was also told 
by Conn that the Union had not authorized the walkout. 
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From the testimony of Max Woodrow Sampson, the man- 
ager of the Kecks 66 Service Station in Des Moines which 
services Burlington trucks, it appears and I find that he 


serviced two of Burlington’s trucks on the morning of 
January 30. One he identified as number 969 driven at that 
time by Charles Dewey, and the other as number 3146 
whose driver he did not identify. While he was servicing 
either one or the other of these two trucks, a 1956 ‘‘pink 
and ivory’? Ford drove in. The driver of the Ford told the 
truckdriver to ‘‘go back to the dock, that there was a 
walkout.’?? The truckdriver told Sampson that the driver 
of the Ford ‘was a man from the union office.’”’” He also 
‘‘said something about Dick but there was no last name 
mentioned at all.”’ 


Both the drivers whose trucks were serviced by Sampson 
that morning were called as witnesses by the General Coun- 
sel. Charles Dewey, the one whom Sampson had originally 
sworn, was present when the ‘‘pink and ivory’’ Ford drove 
into the service station, denied that such was the case, 
claiming that he did not know of the walkout until he re- 
turned to the terminal sometime between 8 and 9 o’clock 








SNigge = 


he interlined with.?7 On January 30, both Bos and Bur- 
lington’s terminals in Des Moines were closed down by 
walkouts. It is these walkouts that the General Counsel 
alleges were instigated by the Respondents for the pur- 
pose of forcing Bos and Burlington to cease doing business 
with Clark and to force Clark to recognize Respondents.® 
In support of this allegation, besides the foregoing back- 
ground, the General Counsel adduced the following evi- 
dence, none of which directly implicates Respondents but 
all of which, according to the General Counsel, when con- 
sidered as a whole is sufficient to permit an inference that 
the Respondents committed the unfair labor practices 
alleged.® 


The Walkouts. 


a. Burlington. 


At about 8:45 a. m., January 30, Gunner Vignaroli, 
Burlington’s Des Moines terminal manager, discovered 
that his ‘“‘boys were punching out and going home.”’ 
Vignaroli asked them ‘‘why they were going off the job”’ 
and was told that ‘‘they were told to clock off.’’ ‘What 
happened fellows, did I do something wrong that you are 
walking out on me?’’ he asked the men, ‘“‘Have I been 
unjust to cause a walkout on me?”’ ‘‘No,’”’? they replied, 
‘‘we’re just walking off.’? Vignaroli then called Dick 
Conn, president of Local 147, and told him, ‘‘Dick . . . I 
believe I’m having a walkout . . . have you heard any- 
thing about it?’? Conn said he had ‘‘just heard about it’’ 

7 At the time of the facts alleged and at the time of the hearing both 
Bos and Burlington had collective bargaining agreements with the Central 


States Drivers’ Council and presumably with the various locals under 
whose jurisdiction they operate including Local 147. 


8 It was stipulated that none of the Respondents jointly or severally has 
pees certified under Section 9 of the Act as bargaining agent of Clark’s 
employees. 


9 As pointed out in Hartsell Mills Co. v. N. L. R. B., 111 F. 2d 291 
(C. A. 4) at page 293, direct evidence of a purpose to violate the Act is 
rarely obtainable. As a result circumstantial evidence may be considered 
= ae at a conclusion that an unfair labor practice has been com- 
mitted. 
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and that he would ‘‘get hold of the men to get them back 
- to work to see what it is all about.’’ Vignaroli said that 


he ‘would sure appreciate it,’’ and that he ‘‘would like 


- to know what the cause was if possible.’? Vignaroli was 
- aware of no outstanding grievances or complaints by the 
men at this time. 


Later Vignaroli heard that the men were going to a 
union meeting. That afternoon about 4 o’clock Conn 
called and told Vignaroli that the men would be back to 
work the next morning but that ‘‘he knew nothing of 
what the walkout was about or what it was for, but the 
boys would go back to work.”’ Vignaroli was also told 
by Conn that the Union had not authorized the walkout. 
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From the testimony of Max Woodrow Sampson, the man- 
ager of the Kecks 66 Service Station in Des Moines which 
services Burlington trucks, it appears and I find that he 


serviced two of Burlington’s trucks on the morning of 
January 30. One he identified as number 969 driven at that 
time by Charles Dewey, and the other as number 3146 
whose driver he did not identify. While he was servicing 
either one or the other of these two trucks, a 1956 ‘‘pink 
and ivory’’ Ford drove in. The driver of the Ford told the 
truckdriver to ‘‘go back to the dock, that there was a 
walkout.’”? The truckdriver told Sampson that the driver 
of the Ford ‘was a man from the union office.’’ He also 
‘said something about Dick but there was no last name 
mentioned at all.”’ 


Both the drivers whose trucks were serviced by Sampson 
that morning were called as witnesses by the General Coun- 
sel. Charles Dewey, the one whom Sampson had originally 
sworn, was present when the ‘‘pink and ivory’’ Ford drove 
into the service station, denied that such was the case, 
claiming that he did not know of the walkout until he re- 
turned to the terminal sometime between 8 and 9 o’clock 








=99.— 


that morning.1° Albert L. Thomas, the other driver whose 
truck was serviced by Sampson that morning, testified that 
as he was leaving the terminal lot with his loaded truck he 
was told by a returning driver (either Derwin Vert or 
Charles Dewey) that there would be no work that day. He 
continued on to the service station, had his truck serviced, 
got a cup of coffee and returned to the terminal. Both 
Thomas and Dewey punched out upon their return to the 
terminal, but not at anyone’s specific suggestion. As 
Thomas put it, ‘‘Everybody else was punched off the clock, 
so I punched off.’ Neither of these witnesses would admit 
knowing or ever having been told the reason for the walk- 
out. Moreover, they both testified that their return to work 
the next day was not at the request of anyone but appar- 
ently was a spontaneous or intuitive act. As put by Dewey, 
the ‘general consensus of opinion seemed to be that we 
would return the next morning, and I went down on the 
chance that we would.’’ According to their testimony, 
neither attended the union meeting that day. 


Equally in the dark as to the cause of or the purpose for 
the walkout was Leigh Osborn, operations manager for Bos 
Lines. Osborn, when he learned of the walkout, immedi- 
ately drove to Des Moines from his office in Marshalltown. 
In Des Moines, he tried to get in touch by telephone with 
officials of the Local but was unsuccessful. He then tried 
to call Hoffa in Detroit but learned that Hoffa was at a 
convention in Miami. Next he called Carl Keul in Minne- 
apolis (whom he understood to be an International repre- 
sentative whose jurisdiction covered Minnesota and Iowa) 
getting his number either from the directory or the Local’s 
receptionist. Keul ‘‘stated that he very definitely had no 
knowledge’’ of the walkout and suggested that Osborn get 
*n touch with John Bridge—that maybe Bridge might be 
able to help him. 

10 Dewey testified that he reported for work at 7:30 a. m., loaded his 
truck, went to the service station, gassed his truck, drank a cup of coffee 


and returned to the dock. He could not recall whether or not he made 
any deliveries. 
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Later that day, Osborn finally contacted Chuck Kirsch- 
baum, assistant business agent for the Local. Kirschbaum 
was unenlightening, telling Osborn that ‘‘he had no knowl- 
edge’’ of the walkout. Another person called by Osborn on 
this occasion was Albert Parker, treasurer of the Omaha 
Local 554.11. Osborn asked Parker ‘‘if, to his knowledge 
(the Bos) firm was in violation of the hot goods clause in 
respect to the short line carriers.’’ Parker’s reply was that 
it was not in violation of that clause of the contract to his 
knowledge. 
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Osborn also had two telephone conversations with Kav- 
ner about the matter, one in the evening of January 30 and 
the other the following morning.?” In these conversations 
Osborn asked for an explanation of the walkout. Kavner 
‘‘claimed no personal knowledge of it and suggested that 
(Osborn) contact John Bridge.’’ In this conversation Os*. 


born indicated his ‘‘intention of discharging the employees 
who had participated in their second unauthorized strike 
within nine months, as provided in the contract.’* To 
this end, apparently on January 30, termination notices 
were mailed to the employees involved. The next day all 
the striking employees returned to work. Those to whom 
the notices were sent were not permitted to punch in. In 
sympathy, the others refused to work. This situation pre- 


11 According to Osborn, this call was prompted by Keul’s suggestion 
that Osborn call Bridge. Just what the connection is does not appear. 


12 The January 30 call apparently was made by Osborn, while the 
January 31 call was made by Kavner as appears from telephone com- 
pany records about which more will be said later. Osborn was uncertain 
as to the order of the calls but his best recollection was that Kavner 
called first, in the evening of January 30, introducing himself with the 
statement “This is Dick Kavner with the Teamsters, you know who I 
am.” I do not credit this testimony since it is apparent and I find that 
Osborn initiated the first call to Kavner. In any event Osborn testified 
he knew Kavner by reputation “as being the trouble shooter for Mr. 
Hoffa.” 


18 An unauthorized strike had occurred in June, 1956. Warning no- 
tices apparently had been given the strikers on this occasion and the 
Company was now relying on Article X of the contracts allowing dis- 
charges after a prior warning within a 9-month period. 
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sumably gave rise to the second telephone conversation be- 
tween Kavner and Osborn, this one instituted by Kavner. 
At this time Kavner told Osborn that ‘because of those 
previous warning letters (Osborn) was forcing him to call 
this an authorized stoppage.’’ At the end of this conversa- 
tion (Osborn apparently having capitulated to Kavner’s 
checkmate statement about authorizing the walkout), Kav- 
ner told Osborn to ‘‘contact Dick Conn, and advise him 
that all the men were to return to work immediately.”’ 


The same morning, after refusing to permit the men to 
go to work, Osborn also was called over the telephone by 
Dick Conn of the Local. Conn told Osborn that he ‘‘had 
better’? put the men back to work. Conn also indicated 
that he had discussed the matter with Kavner, ‘‘either 
that morning or the previous evening’? and that it was 
Kavner’s ‘‘recommendation also that the men be returned 
to work.’? As a result of these conversations the termina- 
tions were withdrawn and all the men returned to work 
the next day. According to Osborn when Kavner made 
the statement ‘‘that he had to call the walkout author- 
ized,’’ Osborn considered the walkout authorized. On cross- 
examination, however, Osborn admitted that pursuant to 
Article 8!* of the union agreements under which his com- 
pany was operating, he had received a letter from the Local 
designating Tom Jones as the only person empowered to 
authorize a strike. This designation had never been re- 
voked or changed. 


On the evening of the Bos shutdown or the day after, 
Walter Martin, then terminal manager for Bos in Omaha, 
had asked his home office what the trouble was in Des 


2 of both agreemen 

of “the Union’s authorized repres 
pany, make commitments for the 
the sole authority to act for the U 
any stoppages of work...” 
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Moines. Not wanting ‘‘to put it on the teletype what the 
trouble was’’ the company referred him to Kavner. He 
ealled Kavner at the Blackstone Hotel in Omaha?® and 
asked him the reason for the Des Moines walkout. Kav- 
ner’s reply was, ‘‘Well, hasn’t John Bridge warned your 
company of doing business with Romans and Clarks?’ 


In addition to the January 30 walkouts in question here, 
and the unauthorized strike of June, 1956, alluded to in 
Osborn’s testimony as shown in footnote 13, it further ap- 
pears from Osborn’s testimony that another unauthorized 
walkout occurred at the Bos Des Moines terminal Febru- 
ary 4 to 6, 1957. The distinguishing feature between the 
January 30 walkout and the other two suffered by Bos 
was that no reason was ever given for the January 30 walk- 
out while a reason was given on the June, 1956, occasion 
and ‘verbal’? grievances were presented in connection 
with the February, 1957, incident. Osborn explained that 
the ‘“‘whole story (of these unauthorized work stoppages) 
was an accumulation of incidents—certain concrete and im- 
aginative grievances’’ growing out of the ‘“dovetailing of 
the seniority lists the removal of roads—runs and road 
tractors’? which resulted from the reorganization and 
merger which had taken place in the company. 


John Bridge. 


The mysterious John Bridge’s offer on July 11, 1956, as 
executive chairman of the Motor Carrier’s Labor Advis- 
ory Council of Chicago, to represent Clark as labor ad- 
visor for $15 a month has already been noted. Kavner’s 
and Keul’s reference of Operations Manager Osborn of 
Bos Lines to John Bridge and Kavner’s similar reference 
to Martin when both Martin and Osborn were trying to 


15 As the record will show, Kavner was registered at the Cornhusker 
Hotel in Lincoln on January 29, 30 and 31. While Martin’s original 
recollection was that he called Kavner on the day or the day after the 
walkout, he later testified that his call was made sometime prior to 
February 5. This explains the call to Omaha, 
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find out the cause of the January 30 walkout have also 
been noted. Other instances where the name of Bridge 
came into the evidence in this matter are as follows:?® 


In July or August of 1956, Bridge called Operations 
Manager Osborn of Bos Lines on the telephone to tell him 
that Bos was ‘‘violating certain specific procedures of the 
contract by interlining freight with the so-called short line 
carriers in Omaha,’’ naming Roman, Clark and Ford Stor- 
age and Transfer as he had previously done in a letter to 
Bos on the same subject. Although Bridge did not repre- 
sent Bos at the time of this call, Bos had previously been 
his client. In October, 1956, Bridge also called Gerald Mat- 
tox, vice president of Bos Lines. He asked Mattox if the 
latter knew his company was interlining with nonunion 
earriers at Omaha and pointed out that they could be shut 
down at other terminals because of it. Sometime between 
the 15th and 30th of January, 1957, Bridge again ealled 
Mattox in Marshalltown about the same matter. This time 
he specifically mentioned Bos’ interlining with Roman 
Transfer and stated that if Bos ‘¢didn’t stop such interlin- 
ing they would be shut down at some other terminal.’’ 
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Neil Holscher, terminal manager for the Wilson Truck 
System at Omaha, testified about attending two meetings 
in February, 1957, called by Bridge—one on the 5th, the 
other on the 20th.7 Article IX of the contracts, the so- 
ealled ‘‘Hot Cargo’’ clauses, were discussed at both these 
meetings. In the first meeting, Bridge ‘Caceused’’ Wilson 


the rules of evidence. 
17 Bridge at the time represented Wilson in collective bargaining. 
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| of interlining freight with Clark at Omaha and pointed 
out that if they ‘‘continued to interline freight with any of 
_ these non-union carriers, there could be reprisals’’ at their 
out-of-state terminals. In the February 20 meeting there 
f was a committee report on the possibility of interlining 
¥ freight in Nebraska with union carriers. The committee 
- was to meet with Kavner to explore this possibility with 
| **the idea ... to cut down the haul of the non-unionized 


f earriers, including Clark, to the shortest distance pos- 


SIbles 1 


Although his Company was no longer represented by 
Bridge, Martin attended the February 5 and 20 meetings 
' on behalf of Bos Lines at Bridge’s invitation. Bridge men- 
' tioned that some of them ‘‘were still turning freight to 
- non-union earriers’’ citing Wilson Truck System as an ex- 
' ample. On learning Martin’s identity, Bridge pointed him 
' out as a man who could testify ‘‘that he was shut down”’ 
for using nonunion carriers. 


Kavner’s Telephone Calls on January 29, 30 and 31. 


The records of the Lincoln Telephone and Telegraph 


! Company of Lincoln, Nebraska, show four long-distance 


 ealls made by Kavner on January 29, 30 and 31 from the 
Cornhusker Hotel in Lincoln as follows: 


1. At 5:30 p. m. January 29 to Hoffa at Miami, Florida; 
duration of call 8 minutes. 


2. At 11:38 p. m. January 29 to John Bridge at Cedar 


| Rapids, Iowa—duration of call 11 minutes. 


s 3. At 7:53 a. m. January 30 to Richard Conn at Des 
| Moines, Iowa; duration of call—2 minutes. 


4, At 8:15 a. m. January 31 to Leigh Osborn at Des 
Moines, Iowa, duration of call 8 minutes. 


Except for the last call to Osborn, there is no indication 
| what was said in any of these conversations. 
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Contentions and Conclusions. 


The General Counsel contends that the above telephone 
ealls when fitted into the composite picture of the entire 
record are a competent and probative part of the substan- 
tial evidence adduced by the General Counsel clearly sup- 
porting the allegations of the complaint. In substance the 
General Counsel’s argument is this: 


Respondents’ failure to gain Clark’s recognition ‘‘be- 
came a symbol of their failure to unionize all truckers in 
Nebraska’’ as had been promised by Kavner in his 1959 
meeting with Clark. Direct pressure failing, Respondents 
resorted to indirect pressure as shown by the Board’s De- 
cember, 1956, order against Local 554,!® and the events 
herein. The ‘‘situation was brought to a head”’ early in 
1957 when Kavner heard Clark testify in the I C. C. hear- 
ing as to the ‘several unionized carriers with whom his 
company was still able to interline.”’ Kavner immediately 
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ealled Hoffa in Miami, presumably to get his approval of 
some affirmative action. Late that evening Kavner called 
Bridge, presumably as Respondents’ agent in the ‘‘Hot 
Cargo’’ clause department. The next morning at 7:53 
‘‘Kavner, having received Hoffa’s O. K. and having told 
Bridge what was expected of him,”’ called Local 147. He 
instructed Conn of the Local that ‘‘Des Moines and the Bos 
and Burlington terminals there had been selected for the 
administration of the object lesson in what happens to 
unionized carriers who interline with nonunionized car- 
riers.”? A 1-day walkout was ordered. Before Conn was 
able to pass on his instructions, however, the employees 
had started work. Nevertheless, as soon as they received 
the word they walked out. Then, according to plan, when 
the affected employers attempted to find out what was 
‘‘behind the walkout”’ they were ‘‘yniformly referred to 


— 
18 Clark Bros. Transfer Company, 116 N. L. R. B. 1891. 
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_Bridge,’’ who, presumably, as an ostensible employer rep- 


ly resentative not connected with Respondents could and 


' would explain the reason for the walkout without fear of 
violating the Act or imputing a violation to Respondents. 
In taking this position, the General Counsel claims that 
the agency of Bridge, Kavner and Keul has been clearly 
established by the evidence and that the record shows that 
| the three Respondents were working in concert. 


Respondents’ contention in substance is that the agency 
of Kavner, Bridge and Keul has not been established by 
the evidence and that consequently the complaint against 
the Teamsters and the Council must fall. With respect to 
the Local their position is that ‘‘there is not a scintilla of 
_ evidence’’ to show that the Local authorized the stoppages, 
the reason for them or the basis for their settlement. Main- 
taining that the walkouts were unauthorized, Respondents 
' point to the fact that they occurred in a pattern of such 
stoppages, all of which, including the ones in question, 
were terminated by the intercessions and orders of the 
Local. 


The 8 (b) (4) (A) Allegation. 


Although the case is not as clear as the General Counsel 
“ apparently believes, I am convinced and find that the sub- 
' stance of his 8 (b) (4) (A) contention, at least as to the 
Respondent Council and Local, is valid. In reaching the 
| inference that these two Respondents are guilty of that 
* unfair labor practice I find that Kavner at all times ma- 
terial was the agent of the Council. This fact first appears 
S in the 1955 meeting with Clark*® and nothing in subsequent 
events serves to change his status. His continued position 


Q 19 That this meeting took place outside the 6-months’ limitation pro- 
+ vided by Section 10 (b) of the Act does not prevent reliance on that evi- 
| dence to help show Kavner’s status. Paramount Cap Mfg. Co. 119 N. L. 
| R. B. No. 119; N. L. R. B. v. Reed & Prince Mfg. Co., 205 F. 2d 131, 140 

(C. A. 1); N. L. R. B. v. General Shoe Corp., 192 F. 2d 504. 507 (C A. 6). 
| Furthermore, Kavner is identified as an organizer of the Council in the 
Board’s Decision in Clark Bros. Transfer Company, supra. 
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of importance in the union hierarchy is shown by his au- 
thoritative handling of the discharges meted out by Osborn 
and by Conn’s deference to him in the same matter. In- 
deed, Respondents tacitly admit Kavner’s agency when 
they claim in their brief that ‘‘the only fair inference to 
be drawn from (Kavner’s having stated that he was being 
forced to call the walkout at Bos ‘anthorized’) is that Kav- 
ner was trying to prevent the discharge of employees even 
though they had engaged in an unauthorized work stop- 
page.”’ (Emphasis in original.) As for Keul’s purported 
agency I make no finding since his action adds nothing to 
the case and would not serve to bind the International. 


Contrary to the Respondents, I am of the opinion that 
the record shows by substantial evidence the reason for the 
walkouts. Respondents’ purpose to prevent interlining 
with Clark goes back to Kavner’s threat in 1955, and is 
adequately demonstrated by the illegal efforts of Local 554 


in that respect as found by the Board in 116 N. L. R. B. 
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1891, supra. While Bridge’s warnings against interlining * 
with Clark and other nonunion carriers cannot be attrib- 
uted to the Respondents in and of themselves it seems to 
me that Kavner’s referrals of all inquiry on the walkouts k 
to Bridge point to a tie-in of those walkouts with the sub- 
ject matter of Bridge’s repeated warnings. In any event, 
Kavner’s reply to Martin when the latter asked Kavner 
for an explanation of the walkout constitutes an admission 
that the walkouts were directed to interlining with Clark 
and other nonunion carriers.” 


The motive thus established and considering Kavner’s 
admission, the other circumstances of the case all fit as in 


—————— NT 


20 The statement, it will be recalled, was “Well, hasn’t John Bridge 
warned your company of doing business with Romans and Clarks?” The 
mention of Bridge here does not affect this statement as an admission. 
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a mosaic. That mosaic is the picture drawn by the Gen- 
eral Counsel which I accept and find to be substantially 
what happened.21 It seems to me a reasonable inference on 
these facts that the walkouts were instigated by Kavner 
and executed by the Local at Kavner’s orders for the pur- 
pose of forcing Bos and Burlington to cease doing busi- 
ness with Clark and other nonunion carriers. I so find. 


Any spontaneity or unauthorized aspects of these walk- 
outs are denied by the fact that the men had gone to work 
and so far as the record shows were called off the job with 
no reason being apparent to them since no grievances were 
pending.2? Furthermore, the walkouts in other ways lack 
the flavor of unauthorized or wildcat strikes. Thus the 
striking employees informed Burlington’s terminal man- 
ager, Vignaroli, that ‘‘they were told to clock off.”’ In a 
wildcat or spontaneous walkout employees aren’t ‘‘told”’ 
they do so on their own decision and volition particularly 
in small units. Moreover, when employees are told to strike 
and do so, it is by someone in authority, not a stranger. 
That authority here I find to have been the Local. 


The 8 (b) (4) (B) Allegation. 


Notwithstanding the Union’s original attempt to illegally 
force Clark’s recognition as shown by Kavner’s 1955 re- 
quest and the subsequent events which culminated in the 
Board’s 8 (b) (4) (A) and (B) Decision and Order against 
Local 554, the evidence here falls short of the necessary 
preponderance to establish that the walkouts in question 
were for the additional purpose of forcing Clark’s recog- 
nition of the Respondents. b 


21 In this connection I make no findings or reliance upon the calls 
made by Kavner to Hoffa or Bridge. Neither of the calls serves to im- 
plicate the International in the unfair labor practices found herein or 
to make Bridge the agent of Respondents. 


22 The possibility of the existence of any latent dissatisfaction at Bos 
as might be implied from the testimony of Osborn about other walkouts 
there does not explain the complete absence of grievances at Burlington. 
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Under Paramount Cap Mfg. Co., supra, I am able to rely 
on evidence outside the 10 (b) period in making an unfair 
labor practice finding only where such evidence is not 
given ‘‘independent and controlling weight.’’ This I un- 
derstand to mean that where there is no evidence within 
the 10 (b) period whatsoever that can be augmented or 
explained by the extra 10 (b) evidence and the unfair labor 
practice finding cannot be made but for the extra 10 (b) 
evidence no unfair labor practice can be found. See News 
Publishing Company, Inc., 116 N. L. R. B. 210. Here, Kav- 
ner’s remark to Martin about his firm being warned against 
doing business with Clark supplies the evidentiary link to 
the extra 10 (b) evidence permitting its use in finding that 
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the purpose of the walkouts was to force the struck com- 
panies to cease doing business with Clark. There is no 
such link, however, permitting use of the extra 10 (b) evi- 
dence to find that there was the additional purpose to force 
Clark’s recognition. In order to make that finding I 
would have to give ‘‘independent and controlling weight”’ 
to the extra 10 (b) evidence. 


In any event, even considering the evidence of the orig- 
inal purpose to force Clark’s recognition, the fact that the 
work stoppages were called by a local union in another 
State not having jurisdiction over Clark would seem to 
water down considerably any inference that those work 
stoppages were for the purpose of forcing recognition by 
Clark. If the purpose of the stoppages was not solely to 
punish Bos and Burlington for doing business with Clark 
or other nonunion carriers, it seems to me the inference 
that Respondents’ purpose was to put Clark out of business 
is as permissible under these facts as the inference that 
they were to force Clark’s recognition. In this light it is 
obvious that the 8 (b) (4) (B) allegation has not been 
established by a preponderance of the evidence. I so find. 
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The 8 (b) (1) (A) Allegation. 


Relying on Local 639, Teamsters, etc. (Curtis Bros., Inc.), © 
119 N. L. RB. B. No. 33, 41 L. R. R. M. 1025; LAM Lodge 
942 (Alloy Mfg. Co.), 119 N. L. R. B. No. 38, 41 L. R. R. M. 
» 1058; and Teamsters et al. (Ruffalo’s Trucking Service, 

Inc.), 119 N. L. R. B. No. 144, 41 L. R. R. M. 1270, the 
General Counsel further claims that the conduct in ques- 
tion also violates Section 8 (b) (1) (A) of the Act. The 
pertinent part of Section 8 (b) (1) (A) provides that it 
shall be an unfair labor practice for a labor organization 
or its agents to restrain or coerce employees in the exercise 
of their right to self-organization and to bargain collec- 
tively through representatives of their own choosing as 
guaranteed in Section 7 of the Act. 





* In the above cases the Board held that minority picket- 

' ing for exclusive representation violated Section 8 (b) (1) 
(A) on the grounds that when a union thus seeks to cause 
economic loss to an employer, the employees ‘‘cannot es- 
cape a share of the damage caused to the business on which 
their livelihood depends.’’ In the absence of a finding that 
Respondents’ purpose here was to force Clark’s recogni- 
tion, it is obvious that to find a violation of Section 8 (b) 
(1) (A) of the Act here would require a significant exten- 
sion of the doctrine enunciated in the cited cases. This, I 
feel in the circumstances here and in consideration of the 
Board’s statement in the Curtis case that it was ‘‘deciding 
only the legality of picketing with the unlawful purpose 
of foisting an unwanted union on the employees”’ is a 
matter for the Board to determine, not I. Accordingly on 
the grounds that the facts here do not come within the 
rule of the cases in question, I find no violation of Section 
8 (b) (1) (A) here. 
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IV. The Effect of the Unfair Labor Practices 
Upon Commerce. 


The activities of the Respondent Council and Local set 
forth in Section III above, occurring in connection with 
the operations of Clark, Bos and Burlington, described in 
Section I above, have a close, intimate and substantial re- 
lation to trade, traffic and commerce among the several 
States and tend to lead to disputes burdening and obstruct- 
ing commerce and the free flow thereof. 


V. The Remedy. 


Having found that Respondent Council and Respondent 
Local have engaged in conduct violative of Section 8 (b) 
(4) (A) of the Act, it will be recommended that said Re- 
spondents cease and desist therefrom and take certain af- 
firmative action designed to effectuate the policies of the 
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Act. Because of the prior Order of the Board against an- 
other Local of this union involving Clark Transfer and be- 
cause the Respondent Council (while not named as a party 
therein) was involved in the unlawful conduct there, I feel 
that to effectuate the policies of the Act, it is necessary to 
recommend that Respondents cease and desist from their 
unlawful conduct as regards Bos and Burlington and any 
other employer as directed to Clark or any other common 
earrier by motor vehicle within their respective jurisdic- 
tions, and further in addition to a similar requirement as 
to Respondent Local that the Respondent Council cause 
appropriate notices to be posted in the offices and meeting 
places of each of its constituent Locals where such notices 
to the Locals’ members are normally posted. 


Upon the basis of the foregoing findings of fact and upon 
the entire record in the case, I make the following: 
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Conclusions of Law. 


1. By inducing and encouraging the employees of Bos 
Lines, Ine., and Burlington Truck Lines, Inc., to engage 
in a strike with an object of forcing or requiring said 
employers to cease doing business with Clark Bros. Trans- 
fer Company, or other common carriers by motor vehicle, 
Respondent Council and Respondent Local have engaged in 
unfair labor practices within the meaning of Section 
8 (b) (4) (A) of the Act. 


2. The aforesaid unfair labor practices are unfair labor 
practices affecting commerce within the meaning of Sec- 
tion 2 (6) and (7) of the Act. 


3. None of the Respondents herein have violated Sec- 
tions 8 (b) (1) (A) and 8 (b) (4) (B) of the Act as al- 
leged herein, nor has the International violated Section 
8 (b) (4) (A) as alleged herein. 


Recommendations. 


Upon the basis of the foregoing findings of fact and con- 
clusions of law and upon the entire record in the case, I 
recommend that Central States Drivers’ Council and In- 
ternational Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America, Over-the-Road and City 
Transfer Drivers, Helpers, Dockugen and Warehousemen, 
Local No. 147 shall 


1. Cease and desist from: 


(a) Engaging in, inducing or encouraging the employees 
of Bos Lines, Inc., Burlington Truck Lines, Inc., or any 
employer (other than Clark Bros. Transfer Company) to 
engage in a strike or concerted refusal in the course of 
their employment to use, manufacture, process, transport, 
or otherwise handle or work on any goods, articles, or 
commodities, or to perform any services for their re- 
spective employers, where an object thereof is to force 
Bos or Burlington or any employer (other than Clark) to 
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cease doing business with Clark or any other common car- 
rier by motor vehicle in the area over which Respondents 
have jurisdiction. 


9. Take the following affirmative action which I find 
will effectuate the policies of the Act: 


(a) (As to Local 147) Post at its business offices and 
meeting places and all other places where notices to its 
members are customarily posted copies of the notice at- 
tached hereto as ‘‘Appendix A.” Copies of said notice 
to be furnished by the Regional Director for the Seven- 
teenth Region, after being duly signed by official represen- 
tatives of both Respondents shall be posted by the Re- 
spondent Local immediately upon receipt thereof and 
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maintained by it for a period of sixty (60) consecutive 
days thereafter in conspicuous places where notices to 
members of the Respondent Local are customarily posted. 
Reasonable steps shall be taken by the Respondents to in- 
sure that said notices are not altered, defaced or covered 
by any other material. The Respondents’ representatives 
shall also sign copies of said notice which the Regional 
Director shall submit for posting, the employers willing, 
at the premises of Bos Lines, Inc., and Burlington Truck 
Lines, Inc.; 


(b) (As to the Council) Send to each of its constituent 
or member locals copies of the notice attached hereto as 
‘Appendix B,’’ duly signed by an official representative 
of the Council and furnished by said Regional Director 
with directions by the Council to post said notices in each 
of the Local’s business offices and meeting places and all 
other places where notices to their members are custo- 
marily posted. The Respondent Council shall further in- 
struct said Locals that said notices shall be posted by said 
Locals immediately upon receipt thereof and maintained 
for a period of sixty (60) consecutive days thereafter, in 
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conspicuous places, including all places where notices to 
members are customarily posted. Reasonable steps shall 
be taken by said Respondents to insure that the notices 
are not altered, defaced, or covered by other material; 


(c) Each Respondent shall notify the Regional Director 
for the Seventeenth Region, in writing, within twenty (20) 
days from the receipt of this Intermediate Report and 
Recommended Order as to what steps it has taken to 
comply herewith. 


It is further recommended that unless each Respondent, 
within twenty (20) days from the receipt of this Inter- 
mediate Report and Recommended Order notifies the Re- 
gional Director, in writing, that it will comply with the 
foregoing recommendations, the Board issue an order re- 
quiring the Respondent to take the action aforesaid. 


Dated at Washington, D. C., this .... day of May, 1958. 


EUGENE E. DIXON, 
EUGENE E. DIXON, 
Trial Examiner. 
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Appendix A. 
NOTICE. 


To All Members of International Brotherhood of 

Teamsters, Chauffeurs, Warehousemen and Help- 

ers of America, Over-the-Road and City Transfer 

Drivers, Helpers, Dockmen and Warehousemen, 

Local No. 147 

Pursuant to 
The Recommendations of a Trial Examiner 

of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
we hereby notify you that: 
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cease doing business with Clark or any other common car- 
rier by motor vehicle in the area over which Respondents 
have jurisdiction. 


9. Take the following affirmative action which I find 
will effectuate the policies of the Act: 


(a) (As to Local 147) Post at its business offices and 
meeting places and all other places where notices to its 
members are customarily posted copies of the notice at- 
tached hereto as ‘‘Appendix A.” Copies of said notice 
to be furnished by the Regional Director for the Seven- 
teenth Region, after being duly signed by official represen- 
tatives of both Respondents shall be posted by the Re- 
spondent Local immediately upon receipt thereof and 
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maintained by it for a period of sixty (60) consecutive 
days thereafter in conspicuous places where notices to 
members of the Respondent Local are customarily posted. 
Reasonable steps shall be taken by the Respondents to in- 
sure that said notices are not altered, defaced or covered 
by any other material. The Respondents’ representatives 
shall also sign copies of said notice which the Regional 
Director shall submit for posting, the employers willing, 
at the premises of Bos Lines, Ine., and Burlington Truck 
Lines, Inc.; 


(b) (As to the Council) Send to each of its constituent 
or member locals copies of the notice attached hereto as 
‘‘ Appendix B,’’ duly signed by an official representative 
of the Council and furnished by said Regional Director 
with directions by the Council to post said notices in each 
of the Local’s business offices and meeting places and all 
other places where notices to their members are custo- 
marily posted. The Respondent Council shall further in- 
struct said Locals that said notices shall be posted by said 
Locals immediately upon receipt thereof and maintained 
for a period of sixty (60) consecutive days thereafter, in 
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conspicuous places, including all places where notices to 
members are customarily posted. Reasonable steps shall 
be taken by said Respondents to insure that the notices 
are not altered, defaced, or covered by other material; 


(c) Each Respondent shall notify the Regional Director 
for the Seventeenth Region, in writing, within twenty (20) 
days from the receipt of this Intermediate Report and 
Recommended Order as to what steps it has taken to 
comply herewith. 


It is further recommended that unless each Respondent, 
within twenty (20) days from the receipt of this Inter- 
mediate Report and Recommended Order notifies the Re- 
gional Director, in writing, that it will comply with the 
foregoing recommendations, the Board issue an order re- 
quiring the Respondent to take the action aforesaid. 


Dated at Washington, D. C., this .... day of May, 1958. 


EUGENE E. DIXON, 
EUGENE E. DIXON, 
Trial Examiner. 
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Appendix A. 
NOTICE. 


To All Members of International Brotherhood of 

Teamsters, Chauffeurs, Warehousemen and Help- 

ers of America, Over-the-Road and City Transfer 

Drivers, Helpers, Dockmen and Warehousemen, 

Local No. 147 

Pursuant to 
The Recommendations of a Trial Examiner 

of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
we hereby notify you that: 
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We Will Not engage in, or induce or encourage the 
employees of Bos Lines, Inc., Burlington Truck 
Lines, Inc., or any other employer to engage in a 
strike or a concerted refusal in the course of their 
employment to perform services for their respec- 
tive employers where an object is to force or re- 
quire Bos Lines, Inc., or Burlington Truck Lines, 
Inc., or any other employer to cease doing busi- 
ness with Clark Bros. Transfer Company or any 
other common carrier by motor vehicle. 


CENTRAL STATES DRIVERS’ COUNCIL, 
(Labor Organization) 


(Representative) (Title) 


INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WARE- 
HOUSEMEN AND HELPERS OF AMER- 


ICA, OVER-THE-ROAD AND CITY 
TRANSFER DRIVERS, HELPERS, 
DOCKMEN AND WAREHOUSEMEN, 
LOCAL NO 147. 

(Labor Organization) 


(Representative) (Title) 


This notice must remain posted for 60 days from the 
date hereof, and must not be altered, defaced, or covered 
by any other material. 
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Appendix B. 


NOTICE. 


To All Officers and Members of all Local Unions 
Affiliated With the Central States 
Drivers’ Council. 


Pursuant to 
The Recommendations of a Trial Examiner 


_of the National Labor Relations Board, and in order to 
| effectuate the policies of the National Labor Relations Act, 
we hereby give notice that: 


We Will Not engage in, or induce or encourage the 
employees of Bos Lines, Inc., Burlington Truck 
Lines, Inc., or any other employer to engage in a 
strike or a concerted refusal in the course of 


their employment to perform services for their 
respective employers where an object thereof is 
to force or require Bos Lines, Inc., Burlington 
Truck Lines, Inc., or any other employer to cease 
doing business with Clark Bros. Transfer Com- 
pany or any other common carrier by motor 
vehicle. 


CENTRAL STATES DRIVERS’ COUNCIL. 
(Labor Organization) 


(Representative) (Title) 


| This notice must remain posted for 60 days from the date 
” hereof, and must not be altered, defaced or covered by any 
other material. 
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In the 
UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit. 


CENTRAL STATES DRIVERS COUNCIL; 
and INTERNATIONAL BROTHER- 
HOOD OF TEAMSTERS, CHAUF- 
FEURS, WAREHOUSEMEN AND 
HELPERS OF AMERICA, OVER-THE- 
ROAD AND CITY TRANSFER DRIV- 
ERS, HELPERS, DOCKMEN AND 
WAREHOUSEMEN, LOCAL NO. 147, 

Petitioners, 


No. 14726. 


Vv. 


NATIONAL LABOR RELATIONS 
BOARD, 


Respondent. 


PREHEARING CONFERENCE STIPULATION. 


Pursuant to Rule 38 (k) of the Rules of this Court, the 
parties, subject to the approval of the Court, hereby stipu- 
late and agree as follows with respect to the issues, the 
procedure, and the dates for the filing of the briefs and 
joint appendix herein. 


I. 
The Issues. 


1. Whether substantial evidence on the record considered 
as a whole supports the finding of the Board that peti- 
tioners violated Section 8 (b) (4) (A) of the Act by in- 
ducing and encouraging the employees of Bos Lines and 
Burlington Truck Lines, Inc., to engage in a strike with an 
object of forcing these companies to cease doing business 
with Clark Bros. Transfer Company and other non- 
unionized motor truck common carriers. 





II. 
Briefs and Joint Appendix. 


A. For the purpose of facilitating the work of the 
‘Court and the parties, it is agreed that the record shall be 
“ printed in a Joint Appendix. 


| B. The portions of the record designated for inclusion 
‘in the Joint Appendix shall be printed in the following 
order: 


+ 1. Proceedings before the Board. 


a. Testimony taken before the Trial Examiner. 
b. Pleadings before the Board, if designated. 


ec. Decision and Order of the Board and Inter- 
mediate Report of Trial Examiner. 

d. Exhibits introduced at the hearing. The 
pleadings before the Board, if designated, the De- 
cision and Order of the Board and the Inter- 
mediate Report will be renumbered, the first page 
of the pleadings being assigned the page number 
following the last page in the transcript of testi- 
mony. Each exhibit printed shall be identified 
at the top of each page with the name of the 
party introducing it and the exhibit number. E. g. 
G. C. Exh. 6, or Local Exh. 2, ete. 


2. Proceedings in this Court. 


C. The procedure and schedules for filing briefs, desig- 
- nations of record and the Joint Appendix shall be as fol- 
lows: 

1. Counsel for petitioners shall file with the Court 
and serve upon the Board printed copies of their 
brief on or before January 19, 1959. A typewritten 
copy of their designation of portions of the record to 
be included in the Joint Appendix shall be served on 
the Board on or before December 18. 
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2. Counsel for the National Labor Relations Board * 


shall file with the Court and serve upon petitioners 
printed copies of its brief on or before February 13, 
1959. A typewritten copy of its designation of por- 
tions of the record to be included in the Joint Ap- 
pendix shall be served on petitioners on or before the 
time its brief is served. 


3 Petitioners may file a reply brief if they so de- 
sire on or before February 23, 1959. 


4, The printed Joint Appendix shall be filed in this 
Court and served on all parties hereto on or before 
March 6, 1959. 


D. Each party shall bear the expense of printing in the 
Joint Appendix the portions of the record designated by 
him. Petitioners shall include in their designation and 
bear the expense of printing the Board’s Decision and 
Order, the Intermediate Report of the Trial Examiner, 


this stipulation, and the Court’s order thereon. The print- 
ing of the record shall be the responsibility of petitioners. 


E. In their respective briefs, the parties shall make 
reference to the testimony by citation of the pages of the 
original typewritten transcript of testimony. References 
to the Board’s Decision and Order and the Trial Ex- 
aminer’s Intermediate Report shall be made by citing the 
page numbers thereof, as renumbered in accordance with 
paragraph B. 1. d., above. All such pages to which refer- 
ence will be made will appear in bold-face type on sepa- 
rate lines in the pages of the Joint Appendix. 


F. It is further agreed that any party and the Court, 
at and following the hearing in the case, may refer to any 
portion of the original transcript of record herein which 
has not been printed, to the same extent and effect as if 
such portions of the transcript had been printed or other- 
wise reproduced, it being understood that any portions of 


Ma 
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* the record thus referred to will be printed in a supple- 
‘mental Joint Appendix if the Court directs the same to be 
printed. 


Dated this 4th day of December, 1958. 


HERBERT S. THATCHER, 
HERBERT S. THATCHER, 
Counsel for Petitioners, 


MARCEL MALLET-PREVOST, 
MARCEL MALLET-PREVOST, 
Assistant General Counsel, National 
Labor Relations Board. 


ORDER. 


Upon consideration of the pre-hearing conference stip- 
ulation submitted by the parties to this case, it is 


Ordered that the stipulation is approved and that the 
' Clerk is directed to file said stipulation. 


It is Further Ordered that the pre-hearing conference 

stipulation shall be printed in the Joint Appendix and 

& shall control further proceedings in this case unless 
amended by further order of this Court. 


. Dated December 4, 1958. 


AMENDMENT TO PREHEARING CONFERENCE 
> STIPULATION. 
Pursuant to Rule 38 (k) of the Rules of this Court, 
the parties, subject to the approval of the Court, hereby 
t stipulate and agree to the following amendment which 
consists of an additional issue presented to the Court. 


The Issues. 


| 2. Whether the Board has power under section 10 (c) 
| of the National Labor Relations Act, and on the evidence 
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presented in this case, to issue an order: (a) requiring the 
Central States Drivers Council and an affiliated local union 
to cease and desist from violating section 8 (b) (4) (A) 
of the Act, not only as to Clark Bros. Transfer, but also 
as to ‘‘any other similar common earrier’’; and (b) re- 
quiring the Central States Drivers Council to send to 
each of its constituent or member locals copies of the no- 
tice with directions to post the notices and to insure that 
the notices are not altered, defaced or covered with other 
material. 


Dated this 19 day of January, 1959. 


HERBERT S. THATCHER, 
Counsel for Petitioners, 


MARCEL MALLET-PREVOST, 


Assistant General Counsel National 
Labor Relations Board. 


ORDER. 


Upon consideration of petitioners’ motion for leave to 
amend the prehearing stipulation by filing an amendment 
to said stipulation providing for presentation of another 
issue, and it appearing that respondent agrees, it is 


Ordered that the amendment to the prehearing stipula- 
tion is approved and that the clerk is directed to file said 
amendment. 

It is Further Ordered that the prehearing stipulation, as 
amended, shall be printed in the joint appendix and shall 
control further proceedings in this case unless modified ~» 
by further order of this court. 


Dated January 30, 1959. 
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UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA. ~ 


No. 14,726. 


CENTRAL STATES DRIVERS COUNCIL; and INTERNA- 
TIONAL BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELPERS OF AMERICA, OVER- 
THE-ROAD AND CITY TRANSFER DRIVERS, HELPERS, 
DOCKMEN AND WAREHOUSEMEN, LOCAL NO. 147, 
Petitioners, 


VS. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


EE 


PETITION FOR REHEARING. 


The Petitioners, Central States Drivers Council; and 
International Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America, Over-The-Road and 
City Transfer Drivers, Helpers, Dockmen and Warehouse- 
men, Local 147, hereby respectfully petition the Court for 
rehearing and/or a rehearing en banc of the decision of 
this Court which affirmed an order of the National Labor 
Relations Board on the 7th day of May, 1959. 


The basis upon which rehearing is being sought is: (1) 
That the Court misconstrued the ‘‘substantial evidence’’ 
rule applied by the Supreme Court in Universal Camera 








Corp. v. NLRB, 340 U. S. 474; and (2) that the scope of | 
the injunction granted by this division of the Court con- 
flicts with the decision of another division of the Court in 
Teamsters, Local 554, v. NLRB, ... U.S. App. D. C., ---» 
262 F. 2d 456 (Dec. 4, 1958). : } 


Dated this 27th day of May, 1959. 


DAVID LEO UELMEN, 
212 West Wisconsin Avenue, 
Milwaukee 3, Wisconsin, 
HERBERT S. THATCHER, 
1009 Tower Building, 
Washington, D. C., 
DAVID PREVIANT, 
511 Warner Theatre Building, 
Milwaukee 3, Wisconsin, 
DAVID WEINBERG, 
600 Keeline Building, 
Omaha, Nebraska, 
JOHN CONNOLLY, JB., 
420 Royal Union Building, 
Des Moines, Iowa, 
Attorneys for Petitioners. 


Certificate. 


The undersigned certifies that this petition for rehearing 
is made in good faith and not for purposes of delay. 


David Leo Uelmen, 
511 Warner Theatre Building, 
Milwaukee 3, Wisconsin. 
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CENTRAL STATES DRIVERS COUNCIL; and INTERNA- 
TIONAL BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELPERS OF AMERICA, OVER- 
THE-ROAD AND CITY TRANSFER DRIVERS, HELPERS, 
DOCKMEN AND WAREHOUSEMEN, LOCAL NO. 147, 
Petitioners, 


VS: 
NATIONAL LABOR RELATIONS BOARD, 
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PETITIONERS’ BRIEF ON REHEARING. 
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Issues on rehearing 


Summary of argument 


I. Reasons for rehearing on issue No. 1 
1. The work stoppages were not instigated by 


9. Local 147 did not ‘Cexecente’’? the strike... 


3 Richard Kavner was not an agent of the 
Central States Drivers Council 


IL. Reasons for rehearing the second issue relating 
to the scope of the order 


Conclusion 
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ISSUES ON REHEARING. 


The petitioners request rehearing on both issues pre- 
sented to the Court which were stated, by stipulation, as 
follows (Petitioners’ Brief, page 1): 


* 


1. Whether substantial evidence on the record con- 
sidered as a whole supports the finding of the Board 
that petitioners violated section 8 (b) (4) (A) of the 
Act by inducing and encouraging the employees of 
BOS Lines and Burlington Truck Lines, Inc., to en- 
gage in a strike with an object of forcing these com- 
panies to cease doing business with Clark Bros. Trans- 
fer Company and other non-unionized motor truck 
common carriers. 


2. Whether the Board has power under section 10 
(c) of the National Labor Relations Act, and on the 
evidence presented in this case, to issue an order: (a) 
requiring the Central States Drivers Council and an 
affiliated local union to cease and desist from violating 
section 8 (b) (4) (A) of the Act, not only as to Clark 
Bros. Transfer, but also as to ‘‘any other similar 
common carrier;’? and (b) requiring the Central 
States Drivers Council to send to each of its constitu- 
ent or member locals copies of the notice with direc- 
tions to post the notices and to insure that the notices 
are not altered, defaced or covered with other material. 











ISSUES ON REHEARING. 


The petitioners request rehearing on both issues pre- 
sented to the Court which were stated, by stipulation, as 
follows (Petitioners’ Brief, page 1): 


1. Whether substantial evidence on the record con- 
sidered as a whole supports the finding of the Board 
that petitioners violated section 8 (b) (4) (A) of the 
Act by inducing and encouraging the employees of 
BOS Lines and Burlington Truck Lines, Inc., to en- 
gage in a strike with an object of forcing these com- 
panies to cease doing business with Clark Bros. Trans- 
fer Company and other non-unionized motor truck 
common carriers. 





2. Whether the Board has power under section 10 
(c) of the National Labor Relations Act, and on the 
evidence presented in this case, to issue an order: (a) 
requiring the Central States Drivers Council and an 
affiliated local union to cease and desist from violating 
section 8 (b) (4) (A) of the Act, not only as to Clark 
Bros. Transfer, but also as to ‘‘any other similar 
common carrier;’? and (b) requiring the Central 
States Drivers Council to send to each of its constitu- 
ent or member locals copies of the notice with direc- 
tions to post the notices and to insure that the notices 
are not altered, defaced or covered with other material. 
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SUMMARY OF ARGUMENT. 


I. 


The Court conceded that the evidence relied upon by 
the Board was ‘‘not strong’’, and was ‘‘in large part cir- * 
cumstantial’’. But the Court concluded that the evidence 
was ‘not so insubstantial as to warrant this Court in 
holding that the Board went beyond its powers’’ in mak- 
ing its findings of fact. The Petitioners assert that this 
misconstrues the ‘‘substantial evidence’’ rule adopted by » 
Congress and interpreted by the Supreme Court, Sec. 10 
(f); Universal Camera Corp. v. NLRB, 340 U. S. 474, 487, 
which requires the Board’s findings to be supported by 
substantial evidence on the record considered as a whole. 


The Board finding that Kavner ‘sinstigated’”’ the work 
stoppages was based upon a ‘Coness’? as to what was said 
by two parties to a telephone conversation, neither of 
whom was called as a witness by the Board. The Board § 
finding that Local 147 ‘Coxecuted’’ the strikes was based 
solely upon hearsay testimony and the finding conflicts | 
with a decision of the U. S. Court of Appeals, 7th Circuit. { 
Superior Engraving Co. v. NLBEB, 183 F. 2a 783, 792-793. 
In finding that Kavner was an agent of the Central States 
Drivers Council the Board ignored the traditional rules ! 
of evidence with respect to proving agency announced | 
by the Board itself in Sunset Line and Twine Co., 79% 
NLEB 1487, 1508-1509. 


II. 


The Court construed the order issued by the Board even 
more broadly than the Board itself construed it and in 4 
manner which the Board expressly disclaimed. The order, 
as interpreted by this division of the Court, conflicts with 
the decision of another division of this Court in Interna- } 
tional Brotherhood of Teamsters Union Local 554 v. 
NLRB, ... U. S. App. D. C. ..., 262 F. 2d 456. 
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ARGUMENT. 


I. Reasons for Rehearing on Issue No. 1. 


The first issue inquires whether the Board’s findings 
are supported by ‘‘substantial evidence on the record con- 
sidered as a whole.’? [The quoted language was taken 
from section 10 (f) of the National Labor Relations Act.] 
The Court answered this issue, per curiam, stating as fol- 
lows (Slip Opinion, page 2): ; 


‘The evidence relied upon by the Board was in 
large part circumstantial. While not strong, the evi- 
dence was not so insubstantial as to warrant this court 
in holding that the Board went beyond its powers in 
resolving the factual doubts against petitioners.’’ 


The petitioners assert that the issue presented is not 
whether the evidence was ‘‘so insubstantial’? as to find 


that the Board exceeded its powers under the Act. The 
issue is whether the findings are supported by substantial 
evidence. 


The construction by the Court of the substantial evi- 
dence rule actually puts judicial review beyond the reach 
of the courts and reverts to constructions of the National 
Labor Relations Act prior to the 1947 amendments. The 
test of judicial review was specifically changed by Con- 
gress in 1947 and the Supreme Court ‘recognized the effect 
of these legislative changes in Universal Camera Corp. v. 
NLBB, 340 U. S. 474, 487. ; ; 


The court stated the new rule as follows (340 U. S. at 
490) : 

‘The Board’s findings are entitled to respect; but 
they must nonetheless be set aside when the record 
before a Court of Appeals clearly precludes the board’s 
decision from being justified by a fair estimate of the 
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worth of the testimony of witnesses or its informed “§ 
judgment on matters within its special competence or 


both.”’ iota es 


The Statement of Facts outlined in petitioners’ principal 
brief (pages 2-7), included a brief section admitting those 
facts which were not in dispute on review, and succinctly 
stating those findings of which review is being sought. 


The three principal facts which, petitioners assert, are 
not supported by substantial evidence on the record con- 
sidered as a whole are: (1) The finding that the work 
stoppages at the freight dock of BOS and Burlington on 
January 30, 1957, were ‘instigated by Kavner”’ (I. R. 262, 
lines 13-16); (2) The finding that the employees of BOS 
and Burlington were told to ‘‘clock off’? by Local 147 
(I. R. 262, lines 24-28) ; and (3) The finding that Richard 
Kavner was an agent of the Central States Drivers Council 
(I. R. 261, lines 36-39). 


1. The work stoppages were not instigated by Kavner. 


What evidence is cited by the Board to support the 
finding that the work stoppages were ‘instigated by 
Kavner?”’ 


The evidence consists entirely of the fact that the work 
stoppages began ‘‘very soon after Kavner talked by long 
distance telephone to the Local’s president ** *) (Board’s 
Brief, pages 20-21). Here the Board admits that its find- 
ing is based upon a telephone conversation, the contents 
of which are unknown? 


May the Board ‘‘guess’’ or ‘“sneculate’’ as to the con- 
tents of the phone conversation between Kavner and the 
Local’s president? The petitioners assert that adminis- ; 
trative ‘‘guess work”’ or ‘‘speculation’’ does not constitute 
substantial evidence. Moore v. Chesapeake & Ohio Ry., 


1 “Post hoc ergo propter hoc is not sound logic.” Tampa Times Co. } 
v. NLRB, 193 F. 2d 582 (CA 5). . 
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340 U. S. 573, 578, 95 L. Ed. 547. The burden of proving 
the substance of this conversation was clearly placed upon 
the Board, since it was apparently crucial to their case. 
Yet, the Board failed to subpoena either party to the con- 
versation. Under the circumstances presented in this case, 
the petitioners assert that the Board finding that Kavner 
‘instigated’? the work stoppages cannot stand. 


2. Local 147 did not ‘‘execute’’ the strike. 


What evidence is there to support the finding that the 
strikes, having been instigated by Kavner, were ‘‘‘executed 
by Loeal 147?” 


This finding is based upon hearsay testimony of the 
terminal manager at the Burlington terminal, who was 
told by the employees that they were ‘‘told to clock off’’ 
(Board’s Brief, page 21). There was no identification as 
to who ‘‘told’’ the men to clock off. 


This hearsay testimony by the terminal manager was 
crucial to the Board’s case because it was based upon this 
testimony that the trial examiner concluded that employees 
who are told to go on strike are told by someone in au- 
thority (J. A. 262), the Local Union and the Driver’s 
Council (Board’s Brief, page 21). 


The Court did not comment upon the evidence in its 
opinion, but the decision of the Board, affirmed per curiam, 
openly conflicts with the decision of the 7th Cireuit Court 
of Appeals in Superior Engraving Co. v. NLRB, 183 F. 
2d 783, 792-793, and the decision of the 9th Circuit Court 
of Appeals in NLRB v. Meat Cutters Local, 202 F. 2d 
671-673. 


In Superior Engraving Co. v. NERB, 183 F. 2d 783, the 
employees told the company president that they were 
walking off the job at the direction of the union. The 
Court held that this hearsay testimony was not sufficient 
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to find that the union was responsible for the strike be- 
cause when such testimony is offered for the purpose of 
showing that ‘‘the Union had, in fact, ordered a with- 
drawal of its members from petitioner’s employ, the testi- 
mony was hearsay, and, as such, inadmissible’ (183 F. 2d 
at pp. 792-793). 


In NLRB v. Meat Cutters, 202 F. 2d 671, a Board order 
was reversed which was based solely upon the hearsay 
testimony of a discharged employee who was told by the 
employer that he was being discharged because he would 
not join the union. In that case, the trial examiner had 
found that the ‘‘circumstances”’ set forth in the evidence 
established the fact that the company ‘cmust have been 
told’? by the union that it objected to the continuation of 
his employment. However, the Court stated that ‘‘the 
Board is not permitted to arrive at conclusions based on 
such speculations”’ (202 F. 2d at p. 673). 


The Board concedes that the case at bar, like the Meat 
Cutters case, is based upon evidence which is ‘“‘in large « 
part circumstantial’? (Board’s Brief, page 16), and this 
Court agreed, using the Board’s language (Slip Opinion, 
page 2). ‘‘Circumstances’’ and ‘<eireumstantial evidence”’ 
may not be pure speculation or guess-work as it was in 
the case at bar, for ‘‘mere uncorroborated hearsay or 
rumor does not constitute substantial evidence.’’ Con- 
solidated Edison v. NLRB, 205 U. S. 197, 230. 


The Board’s finding that Local 147 called the strike is 
pased upon the ‘‘feeling’’ that the Local ‘‘must have’? 
called the strike, but substantial evidence considered on 
the record as a whole ‘must do more than create a sus- 
picion of the existence of the fact to be established.”’ 
NLRB v. Columbia Enameling and Stamping Co., 306 
U. S. 292, 300. 

Furthermore, there is direct evidence which contradicts * 
the speculations made by the Board as to the responsi- ,, 
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bility of Local 147 because the record shows that the local 
was responsible for ordering the men back to work (Tr. 
147, 220). This testimony was ignored by the Board, con- 
trary to the rule that ‘‘substantiality of evidence must 
take into account whatever in the record fairly detracts 
from its weight.’? Universal Camera Corp. v. NLRB, 340 
U. S. 474, 488.? 


Responsibility for calling a strike is too serious a matter 
to be proven by hearsay, surmise and speculation. The 
petitioners assert that the proof does not measure up to 
the allegations in the case at bar. 


3. Richard Kavner was not an agent of the Central States 
Drivers Council. 


The Court, in its opinion, did not comment upon the 
contested and disputed finding that Kavner was an agent 
of the Central States Drivers Council. This finding was 
based partially upon the testimony that Kavner, or his 
companion, so identified himself to Clark in 1955 (I. R. 261, 
lines 38-39). Petitioners objected to this testimony since 
‘‘you cannot prove that A is an agent of P by declarations 
that A said so to numerous other persons.’’ Schauffler v. 
Highway Truck Drivers (C. A. 3), 230 F. 2d 7, 10. It was 
error for the Board to rely upon this testimony. 


The Board also asserts that Kavner’s agency status for 
the Central States Drivers Council is proven by the testi- 
mony of witness Osborn, the vice president of BOS Lines, 
who testified that Kavner ‘‘had been pointed out to [him] 
in Chicago, but [he] had never met him personally’’ (J. A. 
201); that ‘“‘by reputation, I knew him as being the trouble 
shooter for Mr. Hoffa’’ (Board’s Brief pp. 17-18). Since 
Mr. Hoffa was Chairman of the negotiating committee for 
the Drivers Council, the Board concluded that a ‘‘trouble 


2 For a more detailed analysis of the evidence on this point see Peti- 
tioners’ Principal Brief, pp. 17-18. 
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shooter’? for the chairman must be an ‘‘agent’’ of the 
Drivers Council. 


This deduction is actually based upon the testimony of 
a man who had never met Kavner, who had only ‘‘heard 
of him’? and who had seen Mr. Kavner ‘‘pointed out’’ by 
some unidentified person in Chicago. Can this constitute 
substantial evidence? 


In 1948 the National Labor Relations Board announced 
the rules under which it would be guided in finding an 
agency relationship. In Sunset Line and Twine Co., 79 
NLRB 1487, 1508-1509, the Board stated these rules as 
follows: 


‘J. The burden of proof is on the party asserting 
an agency relationship, both as to the existence of the 
relationship and as to the nature and extent of the 
agent’s authority. In this case, for example, it was 
incumbent upon the General Counsel to prove, not 
only that the acts of restraint and coercion alleged in « 
the complaint were committed, but also that those 
acts were committed by agents of the Respondent 
Unions, acting in their representative capacity. The 
Respondents’ failure to introduce evidence negating 
the imputations in the complaint did not relieve the 
General Counsel of that burden. 


“9. Agency is a contractual relationship, deriving 
from the mutual consent of principal and agent that 
the agent shall act for the principal. But the princi- 
pal’s consent, technically called authorization or rati- 
fication, may be manifested by conduct, sometimes 
even passive acquiescence as well as by words. Au- 
thority to act as agent in a given manner will be im- 
plied whenever the conduct of the principal is such 
as to show that he actually intended to confer that * 
authority. 





gp 


‘<3, A principal may be responsible for the act of 
his agent within the scope of the agent’s general au- 
thority, or the ‘scope of his employment’ if the agent 
is a servant, even though the principal has not specif- 
ically authorized or indeed may have specifically for- 
bidden the act in question. It is enough if the princi- 
pal actually empowered the agent to represent him in 
the general area within which the agent acted.’’? [Em- 
phasis in the original.] 


These rules correctly state the law, but were incor- 
rectly ignored by the Board in the case at bar. The find- 
ing that Kavner was an agent of the Drivers Council is 
mot supported by substantial evidence. 


II. Reasons for Rehearing the Second Issue Reeone 
to the Scope of the Order. 


The Court held that the record before the Board in the 
present case supported the Board finding that ‘‘the strikes 
were [called] with the object of forcing BOS and Burling- 
ton to cease doing business not only with the Clark Com- 
pany but with ‘other non-unionized motor truck common 
carriers’ ’? (Slip Opinion, p. 2). In addition to asserting 
that this portion of the order was too vague, the peti- 
tioners asserted that it conflicted. with the decision of 
another division of this Court in the previous Clark Bros. 
case, International Brotherhood of Teamsters Union Local 
554 v. NLRB, U.S. App. D. C., 262 F. 2d 456. 


The disputed language of the Board order, ‘‘any other 
similar common carrier,’’? was construed by the Board 
itself as follows (Board’s Brief, p. 23): 


‘‘Accordingly, the common carriers ‘similar’ to 
Clark would manifestly be other non-union motor 
truck common carriers in Nebraska.’’ [Emphasis 
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The opinion of the Court, however, construed the dis- 
puted language to mean ‘¢other non unionized motor truck 
common carriers within the jurisdiction of petitioners 
(Slip Opinion, p. 3). The petitioners seek rehearing of 
this order for the following reasons: 


Firstly, the order as construed by the Court is worded 
identically to the order of the Board in the previous Clark 
Bros. case, in which the Board ordered the union to cease 
its illegal activity with respect to Clark Bros. ‘for any 
other common carrier by motor vehicle in the area over 
which Respondent has jurisdiction”’ (116 NLRB 1891 at 
1894). This language was stricken from the order by this 
Court (Teamsters, Local, 554 v. NLRB, 962 F. 2d at p. 
463). Yet in the case at bar, the more restricted language 
adopted by the Board is being construed by one division 
of this Court to mean exactly what. another division of 
this Court rejected in the previous case. 


Secondly, the Board expressly disclaimed the construc- 
tion of the order now placed uopn it by the Court for the 
Board did ‘‘not seek to protect the charging party and 
‘all other employees in the area over which the Union has 
jurisdiction’ ”’ (Board’s Brief, p. 24). 


Thirdly, the evidence in this case relating to the desire 


of the petitioners to organize the other nonunion carriers ‘ 


in the State of Nebraska was evidence taken in the 
previous Clark Bros. hearing. This was frequently called 
to the Court’s attention by the Board itself in its Brief 
(pp. 3, 45), where references are made to the previous 
Board proceeding (116 NLRB 1891). This same evidence, 
taken in the previous case, Was found insufficient to sup- 
port the order and was the subject of a decision by another 
division of this Court striking out the objectionable lan- 
guage (262 F. 94 456). In the case at bar, the Court is 
enforcing a broad injunction based upon the same evi- 
dence which is rejected as insufficient in the previous case. - 


w 
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Fourthly, the petitioners respectfully assert that the 
language of the order directed against the petitioners, as 
presently construed by the Court, is a ‘‘blanket’’ injunc- 
tion against any violation of section 8 (b) (4) (A) of the 
Act, at any future time, involving any employer. Any 
future charge, arising in any part of the twelve-state area 
over which the Central States Drivers Council has jurisdic- 
tion, could be litigated in the context of a contempt action, 
rather than in a regular Board proceeding, even though 
the case did not involve Clark Bros., or any other carrier 
in Nebraska, and did not involve either BOS or Burlington 
Freight Lines. 


In the previous case, this Court held that ‘‘a Court 
of Appeals should not become a labor court of first instance 
by virtue of its contempt powers’’ (262 F. 2d 463). The 
construction of the order in the case at bar conflicts with 
this policy. 


Subsequent to this Court’s-opinion in the previous case, 
the Court of Appeals for the 5th Circuit also struck similar 
broad language from an order of the National Labor Rela- 
tions Board. Truck Drivers Local 728 v. NLRB, April 8, 
1959, 36 CCH L. C. para. 65,351. = ) 


The petitioners respectfully submit that the order ap- 
proved by this division of the Court conflicts with the 
decision by another division of this Court in the previous 
Clark Bros. case, 262 F. 2d 456. Therefore, the petitioners 
respectfully request the Court to grant the Motion for 
Rehearing, and to strike the broad language from the 
Board order. 


3 The language of the order being enforced, as construed by the Court, 
provides in part as follows (J. A. 79): “1. Cease and desist from * * * 
inducing or encouraging the employees of BOS Lines, Inc., Burlington 
Truck Lines, Inc., or any employer * * * to engage in a strike * * * where 
an object thereof is to force or require BOS Lines, Inc., Burlington Truck 
Lines, Inc., or any other employer * * * to cease doing business with 
Clark Bros. Transfer Company [or any other non unionized motor truck 
common carriers within the jurisdiction of petitioners].” 
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CONCLUSION. 
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STATEMENT OF QUESTIONS PRESENTED. 


1. Whether, within the meaning of Section 8 (b) (4) (A) 
of the National Labor Relations Act, the Board properly 
found that petitioners on a job site did ‘‘induce or en- 
courage the employees of any employer to engage in’? a 
concerted refusal in the course of their employment to 
handle particular goods. 


2. Whether, assuming a violation of Section 8 (b) (4) (A) 

of the National Labor Relations Act was properly found, 
it is too insubstantial to warrant the entry of any order, 
and whether, if an order is warranted, the order entered 


is too broad in scope. 
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JURISDICTIONAL STATEMENT. 


This case is before the Court on the petition of the 
Carpenters District Council of Milwaukee County and 
Vicinity of the United Brotherhood of Carpenters and 
Joiners of America, AFL-CIO, and its agent, Henry 
Kamoske, to review and set aside an order of the National 
Labor Relations Board issued against petitioners on Oc- 
tober 1, 1958, pursuant to Section 10 (c) of the National 
Labor Relations Act, as amended (61 Stat. 136, 29 U. S.C. 
151 et seq.). In its answer the Board has requested that 
its order be enforced. ‘The jurisdiction of this Court is 
based upon Section 10 (f) of the Act. The Board’s deci- 
sion and order are reported in 121 NLRB No. 140 (J. A. 
81-85). 
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STATEMENT OF THE CASE. 


By a divided 2 to 1 vote the Board found that petition- 
ers violated Section 8 (b) (4) (A) of the Act. The find- 
ing is based on a single remark made in the course of a 
single incident occurring on @ job site in Milwaukee, 
Wisconsin, in September, 1957, during the construction of 
an apartment building. Petitioner Kamoske made a 
routine visit to the site; he noted that certain kitchen 
cabinets did not bear the label of the United Brotherhood 
of Carpenters and Joiners of America; and he therefore 
told the foreman not to hang them pending an investiga- 
tion. The facts are substantially undisputed and may be 
summarized as follows: 


A. The Persons and Organizations Involved 
in the Controversy. 


1. Petitioner District Council is a labor organization 
composed of affiliated local unions representing carpen- 
ters in Milwaukee County and vicinity (J. A. 66; 19). 
Petitioner Kamoske is a business representative of the 
District Council (J. A. 66; 4,10). A working rule of the 
District Council provides that ‘‘Members shall not install 
or erect trim, millwork or fixtures that do not bear the 
label or stamp of the United Brotherhood of Carpenters 
& Joiners of America’’ (J. A. 71; 21). 


2 William F. Miller, Jr. is a carpenter contractor 
(J. A. 66; 33, 38). His employees are members of the 
Carpenters Union (J. A. 34). He operates under collec- 
tive bargaining agreements with the District Council 
(J. A. 37-38). He is himself a member of the Carpenters 
Union (J. A. 33). He works with the tools of his trade 
(J. A. 37). 


Martin Adams, also a member of the Carpenters Union 
(J. A. 38-39), is Miller’s finishing foreman (J. A. 35). He 
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is in charge of Miller’s finishing crew; he is Miller’s 
‘representative on the job’’; he has the authority to rec- 
ommend firing (J. A. 75; 36-37). He is paid foreman’s 
wages under the collective bargaining agreement (J. A. 
75; 36), which provides that the ‘‘foreman shall be 
selected by and be a representative of the Employer’’ 
(J. A. 75; 30). 


The trial examiner found that Adams was ‘‘a ‘super- 
visor’ within the meaning of Section 2 (11) of the Act,’” 
that ‘‘‘on the job’ Adams was, in effect, an employer 
within the meaning of Section 2 (2) of the Act,’ and that 
he ‘“‘may not be considered to have been an employee 
within the meaning of Section 2 (3) of the Act’? (J. A. 
75-76). The examiner further found that ‘‘Adams was 
not an agent of the Respondents [petitioners here], but of 
the employer,’’ and that ‘‘he was a representative of the 
employer and not an employee within the meaning of the 
Act .. .’? (J. A. 78). The Board did not disturb these 


findings (J. A. 82-83), expressly noting that Adams was 
‘fa nonstatutory employee’’ (J. A. 83, n. 6), and that in 
its view it made no difference ‘‘whether or not Adams be 
regarded as an agent of Respondents [petitioners here]”’ 
(J. A. 82). 


3. Assured Realty and Construction Company is a gen- 
eral contractor engaged in building construction in the 
Milwaukee area (J. A. 66; 59). In September and October 
1957, Assured was engaged in the construction of two 
apartment buildings in Milwaukee, one located at 3879 


1 Section 2 (11) provides in relevant part that: “The term ‘supervisor’ 
means any individual having authority, in the interest of the employer, 
to hire, transfer, suspend, lay off, recall, promote, discharge, assign, re- 
ward, or discipline other employees, or responsibly to direct them. . . 
or effectively to recommend such action.” 


2 Section 2(2) provides in relevant part that: “The term ‘employer’ 
includes any person acting as an agent of an employer, directly or in- 
directly . . .” 

3 Section 2(3) provides in relevant part that: “The term ‘employee’ 
shall include any employee . . . but shall not include any individual 

. employed as a supervisor . . ait 








ny, 


North Humboldt Avenue and the other at 3885 North 
Humboldt Avenue (J. A. 66; 59). In April 1957, Assured 
had subcontracted the carpentry work on the two build- 
ings to William F. Miller, work which included the hang- 
ing and installation of kitchen cabinets (J. A. 66; 35, 59- 
60). 


4. Assured bought kitchen cabinets for installation in 
the apartment buildings from Century Hardware Corpora- 
tion, a wholesale distributor of hardware and building 
material located in Milwaukee (J. A. 66; 60, 45-46). Cen- 
tury had purchased the cabinets from Del-Mar Cabinet 
Company, a manufacturer of kitchen cabinets and other 
products located in Atlanta, Georgia (J. A. 65-66; 61, 45- 
46). Del-Mar’s employees are represented by Local S-478, 
International Woodworkers of America, AFL-CIO (J. A. 
72; 61, 26).* 


B. Petitioner Kamoske’s Visits to the Job Located at 
3879 North Humboldt Avenue. 


In late September 1957, a crew of three or four carpen- 
ters employed by Miller and supervised by Adams had 
nearly completed the installation of Del-Mar cabinets in 
the first building, 3879 North Humboldt Avenue, but lack 
of materials delayed completion (J. A. 67; 43). While the 
men were employed at other tasks in the building, peti- 
tioner Kamoske called at the job site in the course of his 
routine duties (J. A. 67; 40). Kamoske observed that the 
kitchen cabinets were manufactured by Del-Mar (J. A. 67; 
40). He approached foreman Adams, pointed to the fact 
that the cabinets did not bear the label of the United 

4 The products which Del-Mar was introducing into the Milwaukee 
market were produced at wage rates which were substandard for that 
area and well below the national average. The contract between Del- 
Mar and Local S-478 calls for wage rates ranging from a low of 93 cents 
per hour to a high of $1.53 per hour, with the major portion of the 
classifications receiving less than $1.15 per hour (J. A. 26-29). The same 
employees in Milwaukee would receive an average hourly wage of $2.21. 
Wisconsin Employment Trends, Industrial Commission, Statistical Dept., 


October, 1957. The average in the entire United States is $1.88 per hour. 
Monthly Labor Review. November, 1957, Vol. 80, page 1418. 
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Brotherhood of Carpenters, and stated that ‘‘he wanted to 
check on it’? (J. A. 67-68; 40). Kamoske also told the 
foreman not to install the cabinets in the meantime (J. A. 
67-68; 40-41). Although not requested to do so by Ka- 
moske, the foreman informed his crew of carpenters con- 
cerning Kamoske’s remarks (J. A. 68; 41, 45). 


Three days later, Kamoske again appeared at the con- 
struction project and informed Adams that he should go 
ahead and hang the cabinets (J. A. 68; 42). It does not 
appear whether or not the material necessary to complete 
the installation had yet arrived (J. A. 68), but Kamoske’s 
remarks on his previous visit had resulted in no delay in 
the completion of the construction job (J. A. 68; 43). No 
strike was called at any time at this building (J. A. 44). 


C. Petitioner Kamoske’s Visits to the Job Located at 
3885 North Humboldt Avenue. 


Upon completion of construction at the first apartment 
unit Miller’s crew of carpenters, under Adams, moved to 
the second unit at 3885 North Humboldt Avenue (J. A. 68; 
41, 42, 43). About three days later Kamoske visited the 
job (J. A. 68; 41, 43). At the time of this visit, the Del- 
Mar cabinets had not been delivered to the project and 
the carpenters were engaged in other carpentry work in 
the building (J. A. 68; 43). When asked by the foreman 
concerning the status of Del-Mar cabinets, Kamoske re- 
plied that no conclusion had yet been reached and that he 
would let the foreman know as soon as it was decided 
(J. A. 68; 41-42, 43).5 About a week later Kamoske paid 
a second visit to the project and told Adams to ‘‘go ahead 
and hang the cabinets’’ (J. A. 68; 43-44). 


Kamoske’s visits to the second building did not delay 
construction in any way (J. A. 69; 44). During none of 


5 It is thus evident that installation of the cabinets on the previous 
project was completed with union approval even though no conclusion 
had been reached as late as the first visit by Kamoske to the second 
~ project. 
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his visits to either building did Kamoske tell the employees 
to quit working or make any attempt to contact the car- 
penter employees on the job (J. A. 69; 44); nor was a 
strike called at either building (J. A. 44). 


D. Discussions Among Representatives of Del-Mar, 
Century, and the District Council Concerning 
Del-Mar Cabinets. 


Beginning September 94, 1957, discussions were had 
among representatives of Del-Mar, Century, and the Dis- 
trict Council concerning Del-Mar cabinets (J. A. 72-73; 
46-50, 53, 54, 56-59). The upshot of the discussions was a 
proposal made on October 11, 1957, by the District Council 
to the vice-president of Century that ‘if... [he] would 
give the union a letter to the effect that . . - [he] would not 
earry Del-Mar eabinets in the future . - - [he] would 
get immediate approval on the Assured Realty project’’ 
(J. A. 73; 48). Century agreed (J. A. 73; 23). 


E. The Board’s Conclusions and Order. 


Upon a charge filed by Del-Mar, the General Counsel of 
the Board issued a complaint against petitioners and oth- 
ers alleging a violation of Section 8 (b) (4) (A) of the 
Act (J. A. 2-9), and applied to the United States District 
Court for the Eastern District of Wisconsin for prelimi- 
nary injunctive relief (J. A. 13, 65). On February 20, 
1958, the trial examiner recommended that the complaint 
be dismissed in its entirety (J. A. 80), and on March 12, 
1958, the District Court, Judge Robert E. Tehan presiding, 
denied injunctive relief holding that there ‘‘is no reason- 
able cause to believe’’ that Section 8 (b) (4) (A) had been 
violated (41 LRRM 2664, 2668). 


A three-member panel of the Board adopted the exam- 
sner’s recommendations except in a single respect. The 
panel by a divided vote found a violation of Section 8 
(b) (4) (A) based on petitioner Kamoske’s statement to ° 
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foreman Adams on his first visit to the job site not to 
hang Del-Mar cabinets pending a ‘‘check on it’’ (supra, 
p. 5). The panel found that foreman Adams’ repetition of 
the statement to the crew of carpenters under his super- 
vision constituted inducement and encouragement of em- 
ployees to refuse in concert to install Del-Mar cabinets for 
which petitioners ‘‘are accountable’’ (J. A. 82). 


The examiner had found ‘‘(1) that Adams was not an 
agent of the Respondents [petitioners here], but of the 
employer; (2) that Adams was a representative of the 
employer and not an employee within the meaning of the 
Act; and (3) that in informing employees as to what Ka- 
moske had told him, Adams did not thereby cause the Re- 
spondents [petitioners here] to be accountable. Nor, the 
question of agency aside, does the evidence establish that 
Kamoske even asked him to convey a message to the em- 
ployees’’ (J. A. 78). 


The panel, one member dissenting (J. A. 86-88), found 


that ‘‘Respondents are accountable for Adams’ action in 
relaying to Miller’s employees Kamoske’s order not to 
install the Del-Mar cabinets, whether or not Adams be re- 
garded as an agent of Respondents”? (J. A. 82), basing 
this conclusion on ‘‘Adams’ obligations as a union mem- 
ber”? (J. A. 82-83), and upon his lack of ‘‘the responsibili- 
ties and risks of ownership and ultimate control’? (J. A. 
83, n. 6). 

The Board entered an order requiring petitioners to 
cease and desist from inducing or encouraging the em- 
ployees of Miller, or any other employer, to engage in a 
strike or a concerted refusal to work, where an object is 
to force or require Miller, Assured, Century, or any other 
employer or person, to cease dealing with Del-Mar ‘‘or 
any other manufacturer of carpentry or millwork not 
bearing the label of United Brotherhood of Carpenters 
and Joiners of America, AF'L-CIO”’ (J. A. 84). 
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STATUTE INVOLVED. 


Section 8 (b) (4) (A) of the National Labor Relations 
Act provides in relevant part that: 


It shall be an unfair labor practice for a labor 
organization or its agents— * * - 

to engage in, or to induce or encourage the em- 
ployees of any employer to engage in, a strike or a 
concerted refusal in the course of their employment 
to use, manufacture, process, transport, or otherwise 
handle or work on any goods, articles, materials, or 
commodities or to perform any services, where an 
object thereof is: (A) forcing or requiring * * * any 
employer or other person to cease using, selling, han- 
dling, transporting, or otherwise dealing in the prod- 
ucts of any other producer, processor, or manufac- 
turer, or to cease doing business with any other per- 
son * * *. 


Section 2 (13) of the Act provides that: ‘‘In determin- 
ing whether any person is acting as an ‘agent’ of another 
person so as to make such other person responsible for 
his acts, the question of whether the specific acts per- 
formed were actually authorized or subsequently ratified 
shall not be controlling.’’ 
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STATEMENT OF POINTS. 


1. Petitioners did not, within the meaning of Section 

“ 8 (b) (4) (A) of the Act, induce or encourage the ‘‘em- 

| ployees’’ of any employer to engage in a concerted re- 

fusal in the course of their employment to install Del- 
Mar cabinets. 


2. Assuming a violation of Section 8 (b) (4) (A) of 
the Act was properly found, it is too insubstantial to war- 
rant the entry of any order, and, if an order is warranted, 
the order entered is too broad in scope. 
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The Board’s conclusion that petitioners violated Sec- 
tion 8 (b) (4) (A) of the Act rests exclusively on the 
single remark made by petitioner Kamoske during his 
first visit to the job site when he told foreman Adams 
‘not to hang the cabinets’? pending @ ‘check on it”’ 
(J. A. 40-41). That statement is outside the scope of the 
Act since Section 8 (b) (4) (A) prohibits only induce- 
ment of ‘‘employees of any employer.”? Section 2 (3) 
of the Act states that ‘‘When used in this Act’’ the 
‘term ‘employee’ .'- - shall not include . . - any in- 
dividual employed as a supervisor . . .”’; and foreman 
Adams is and was found to be a supervisor. The remark 
addressed to foreman Adams is therefore outside the stat- 
utory prohibition of inducement of ‘‘employees.”’ 


The Board sought to finesse this by holding that it was 
not the remark addressed to foreman Adams which con- 
stituted the forbidden inducement, but the repetition 
of the remark by foreman Adams to the employees under 
his supervision. Petitioners ‘are accountable’? for that 
repetition, said the Board, ‘‘whether or not Adams be 
regarded as an agent of”? theirs (J. A. 82). Justification 
for imputing Adams’ action to petitioners, despite the 
absence of an agency relationship between them, was 
found in ‘Adams’ obligations as @ union member’’ 
(J. A. 82-83) and in Adams’ lack of a proprietory inter- 
est in the business of his employer (J. A. 83, n. 6). 


To hold petitioners accountable for Adams’ repetition 
of the remark, in the absence of an agency relationship 
between them, is contrary to the. express provisions of 
Section 2 (13) of the Act. That section provides in es- 
sence that responsibility for the acts of another may be 
attributed to a person only when that other is acting as 
his agent. As this Court has explained, the ‘‘common law 
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agency principles of responsibility,’’ which Section 2 (13) 
incorporates, ‘‘preclude imputation of the acts of one per- 
son to another except when the one is acting as agent for 
the other.’’ International Ladies’ Garment Workers’ 
Union v. N.L.R.B., 99 App. D.C. 64, 237 F. 2d 545, 551. 


For the Board to hold that petitioners ‘‘are account- 
able’’ for foreman Adams’ conduct in the absence of a 
finding that he is their agent is thus in fundamental con- 
flict with the Act’s standard for fixing vicarious responsi- 
bility, and especially so when the Board grounds this im- 
putation solely upon Adams’ status as a union member. 
The legislative history is clear that a person’s union mem- 
bership, and his amenability to the union’s rules and disci- 
pline, do not suffice to impute his acts to the union. This 
is peculiarly true of a foreman who is also a union mem- 
ber, for the foreman owes primary fealty to his employer 
in the discharge of his supervisory duties on the job. 


Nor does the foreman’s lack of a proprietory interest in 


the enterprise make a difference. The statute distinguishes 
between forbidden inducement of ‘‘employees of any em- 
ployer’? and allowable inducement of all others. Allow- 
able inducement of those others is not further subdivided 
on the basis of whether they do or do not possess a pro- 
prietory interest in the enterprise. On the contrary, by 
statutory definition supervisors are ‘‘employers’’ for they 
are expressly excluded in Section 2 (3) from the statu- 
tory class of employees and they are expressly included 
in the statutory class of employers by Section 2 (2) which 
states that the ‘‘term ‘employer’ includes any person act- 
ing as an agent of an employer, directly or indirectly. 

. .”’? The statute treats supervisors as employers; it does 
not say that when the supervisors are also union members 
they shall be treated as employers only if they have a 
proprietory interest in the enterprise. On the Board’s 
theory, in those industries in which foremen are union 
members, Section 8 (b) (4) (A) disallows conduct which 
unions are free to engage in if the industry is one where 
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- foremen are not union members. If that distinction is to 
be drawn only Congress can make it. 


There is an additional and independent factor which in- 
validates the Board’s conclusion that petitioners violated 
Section 8 (b) (4) (A) of the Act. There can be no viola- 
tion if there is no inducement or encouragement of em- 
ployees to engage in a concerted refusal to work. The 
only basis for the Board’s finding of inducement is fore- 
man Adams’ repetition to the employees of the remark ad- 
dressed to him by petitioner Kamoske. The unsolicited 
repetition of a conversation is too casual in character to 
attain the dimensions of forbidden inducement and en- 
couragement. It is instead ordinary job gossip. No work 
stoppage ever took place as @ consequence of it; no delay 


sn construction resulted from it. While Adams’ repetition . 


of Kamoske’s statement ‘‘might perhaps, in a remote and 
indirect sense, be considered inducement and encourage- 
ment of employees to a particular course of action, . - - 


it is certainly not the kind of evidence upon which the 
Act predicates liability for unfair labor practices.’’ Inter- 
national Woodworkers of America, 115 NLRB 711, 718. 
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The sole foundation for the order which the Board asks 
this Court to enforce is @ single and isolated event: the 
unsolicited repetition by foreman Adams to the three or 
four carpenters under his supervision of a statement made 
to him by petitioner Kamoske some seventeen months ago 
at this writing. As this Court has said, ‘‘In an ordinary 
law suit of the magnitude of the case at bar, we venture 
to say that no court would enter a mandatory or injunctive 
decree on data two years old.”? N.L.R.B. v. Eanet, 85 
App. D. C. 371, 179 F. 2d 15, 21. To enter a decree based 
upon an episode as insignificant, isolated, and old as that 
here is to trivialize the Court’s solemn judgments. But if 
the violation found is substantial enough to support an 
order it surely does not support so uncircumscribed an 
order as the Board entered. 
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ARGUMENT. 


» I. PETITIONERS DID NOT INDUCE OR ENCOUR- 


AGE “EMPLOYEES” TO REFUSE IN CONCERT 
TO INSTALL DEL-MAR CABINETS. 


The Board’s conclusion that petitioners violated Section 
| 8 (b) (4) (A) of the Act rests exclusively on the single re- 
_ mark made by petitioner Kamoske during his first visit to 
the job site when he told foreman Adams ‘‘not to hang the 
cabinets’? pending a ‘‘check on it’’ (J. A. 40-41). If that 
| statement is outside the scope of Section 8 (b) (4) (A) any 
basis for finding a violation disappears. And plainly it 


* is, for Section 8 (b) (4) (A) prohibits only inducement of 


‘“‘employees of any employer’’. Section 2 (3) of the Act 
states that ‘‘When used in this Act’’ the ‘‘term ‘employee’ 
| . shall not include . . . any individual employed as 
- asupervisor .. .’’; and foreman Adams is and was found 


to be a supervisor (supra, p. 3). The remark addressed 
to foreman Adams is therefore outside the statutory pro- 
- hibition of inducement of ‘‘employees.”’ 


This is settled law. Section 8 (b) (4) (A) is not a 
‘‘wholesale condemnation of secondary boycotts’’ (Local 
1976, United Brotherhood of Carpenters v. N. L. R. B., 
357 U. S. 93, 99; and see zd. at 98, 100); to be within its 
reach ‘‘Employees must be induced’’ (zd. at 98, emphasis 
supplied); ‘‘a union is free to approach an employer to 
persuade him to engage in a boycott, so long as it refrains 
from the specifically prohibited means of coercion through 
inducement of employees’’ (id. at 99, emphasis supplied). 
Accordingly, Section 8 (b) (4) (A) has no application to 
inducement or encouragement of employers by appeals, re- 
quests, or threats directed to their managerial or super- 
visory personnel. As explained by the Court of Appeals 
for the Second Circuit in Rabouin v. N. L. R. B., 195 F. 2d 
906, 911: 
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[Rabouin] sees in the union’s pressure on neutral 
employers to stop accepting his shipments a violation 
of the secondary boycott provisions. § 8 (b) (4) (A)- 
Even if the demands carried with them an implicit 
threat to strike, we cannot agree that they tended to 
induce or encourage the employees to engage in a 
strike or concerted refusal forcing the employer to 
cease doing business with another. The embargo on 
Rabouin’s goods was the product solely of requests 
addressed to management or supervisory personnel. 
The former are clearly employers, and the latter has 
lately been so defined by the new § 2 (2, 11). The 
union thus did not ‘‘encourage the employees.”’ 


In response to the contention that reading into Section 
8 (b) (4) (A) “‘an additional proscription of threat of 
sanction against third parties’”’ was desirable ‘‘as an inter- 
pretative device to make the section workable,”’ the Court 
added (id. at 912): 


Perhaps such an interpretation would have been 
justifiable or desirable were this a new statute of less 
general significance. But in a matter of such bitter 
controversy as the Taft-Hartley Act, the product of 
careful legislative drafting and compromise beyond 
which its protagonists either way could not force the 
main body of legislators, the courts should proceed 
cautiously. For it would appear that Congress has 
already spoken in this regard. The House version of 
the bill, H. R. 3020, 80th Cong., 1st Sess., incorporated 
the rule against threat to strike that [Rabouin] would 
have us adopt, in §§2 (14), 12 (a) (3); but the pres- 
ent phraseology is the product of a joint conference 
wherein the Senate’s draft to the contrary was 
adopted. 1 N. L. BR. B., Leg. Hist. of the Labor-Man- 
agement Relations Act 42, 112-113, 168-169, 204-205, 
940, 540, 547.* * * We should not interpolate restric- 
tions against union activity which Congress has pur- 
posely deleted. 





Accordingly, the statement made to foreman Adams, a 
supervisor, does not violate the proscription of Section 8 
(b) (4) (A) against encouragement of employees. 
N. L. R. B. v. Business Machine and Office Appliance 
Mechanics, 228 F. 2d 553, 559 (C. A. 2), cert. denied, 351 
U. S. 962; Schatte v. International Alliance, 182 F. 2d 158, 
165 (C. A. 9), cert. denied, 340 U. S. 827; Peter D. Furness, 
117 N. L. R. B. 487, 459; International Woodworkers of 
America, 115 N. L. R. B. 711, 713-714; Ferro-Co Corp., 102 
N. L. R. B. 1660; Arkansas Express, Inc., 92 N. L. R. B. 
254, 265; Santa Ana Lumber Co., 87 N. L. R. B. 937, 941- 
942. 


The case against petitioners dissolves at this juncture 
without more. But the Board sought to finesse the ab- 
sence of statutory inducement by holding that it was not 
the remark addressed to foreman Adams which consti- 
tuted the forbidden inducement, but the repetition of the 
remark by foreman Adams to the employees under his 
supervision. Petitioners ‘‘are accountable”’ for that repeti- 
tion, said the Board, ‘‘whether or not Adams be regarded 
as an agent of’’ theirs (J. A. 82). Justification for im- 
puting Adams’ action to petitioners despite the absence 
of an agency relationship between them was found in 
‘¢Adams’ obligations as a union member’? (J. A. 82-83) 
and in Adams’ lack of a proprietory interest in the busi- 
ness of his employer (J. A. 83, n. 6). We turn to consider 
this truly novel doctrine. 


As we have said, the examiner found that foreman 
Adams was not an agent of petitioners and for that reason 
the latter could not be held responsible for his conduct 
(supra, p. 3). The Board did not disturb the finding that 
Adams was not petitioners’ agent but held that the ab- 
sence of agency was irrelevant. The central question, 
therefore, is whether a labor organization can be held 
responsible for the acts of persons who are not its agents. 
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Section 2 (13) of the Act states the statutory standard 
' gor determining the responsibility of persons for the acts 
of others: 


In determining whether any person is acting as an 
‘Cagent’’? of another person so as to make such other 
person responsible for his acts, the question of whether 
the specific acts performed were actually authorized 
or subsequently ratified shall not be controlling. 


It is manifest from this language that responsibility for 
the acts of another may be attributed to a person only 
when that other is acting as his agent. As the House 
Conference Report explained, this section states a ‘‘rule 
to be applied for the purpose of determining when a per- 
son is acting as an ‘agent’ of another person so as to make 
such other person responsible for his acts.’? H. Conf. Rep. 
No. 510, 80th Cong., 1st Sess., 36, in 1 Leg. Hist. 540.6 As 
a result, ‘‘both employers and labor organizations will be 
responsible for the acts of their agents in accordance with 
the ordinary common law rules of agency (and only ordi- 
nary evidence will be required to establish the agent’s 
authority).’’ Ibid. As this Court has explained, the 
‘<eommon law agency principles of responsibility,”’ which 
Section 2 (13) incorporates, ‘‘preclude imputation of the 
acts of one person to another except when the one is acting 
as agent for the other.’? International Ladies’ Garment 
Workers’ Union v. N L.RB.B., 99 App. D. C. 64, 937 F. 2d 
545, dol. 


For the Board to hold that petitioners ‘‘are accountable”’ 
for foreman Adams’ conduct in the absence of a finding 
that he is their agent is thus in fundamental conflict with 
the Act’s standard for fixing vicarious responsibility. And 
the extent of the Board’s departure from the statutory 
standard is emphasized by the reasons assigned by the 


— 

6 “Leg. Hist.” refers to the two volume edition entitled “Legislative 
History of the Labor Management Relations Act, 1947,” U. S. Govt. Print. 
Off. 1948. 
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_ Board for believing the absence of agency to be irrelevant. 
| The Board rests its conclusion solely upon foreman Adams’ 
- union membership and his duty of obedience to union rules 
as a member. This element exists with respect to any 
’ member of any labor organization. If it suffices to estab- 
| lish accountability then there is no member of a union 
| for whose acts the union would not be responsible. This 
| conflicts with the fundamental premise of the Act. 


Senator Taft explained that ‘‘There must be legal proof 


| of agency in the case of unions as in the case of corpora- 


| tions; but I do not think there is anything in the fact that 


#» a union is an unincorporated association which would 


bring about a condition in law that the act of every mem- 
ber is necessarily charged to the labor organization. No, 
I think not’’ (93 Cong. Rec. 4022, in 2 Leg. Hist. 1026- 
1027); and he reiterated, ‘‘I think the word ‘agent’ used 
| here, as used in the contract section, and as used in other 
| places in the bill, means an agent under the ordinary rules 
of agency, an agent of the labor union, the organization, 
' as such. The fact that a man was a member of a labor 
| organization in my opinion would be no evidence whatever 
' to show that he was an agent’’ (93 Cong. Rec. 4435, in 2 
Leg. Hist. 1204-1205). 


The status of a person as a union member, and his amen- 
- ability to the union’s rules and discipline, is thus a wholly 
- inadequate basis for imputing his acts to the union. Perry 
Norvell Co., 80 NLRB 225, 245-246 and n. 44; Cory Cor- 
poration, 84 NLRB 972, notes 4 and 5; Sunset Lime and 
Twine Co., 79 NLRB 1487, 1507-09, and notes 36-44. 


The total inadequacy of union membership as a basis 
for imputing responsibility to the union is emphasized 
when it is a foreman who is the union member. The fore- 
man is the employer’s representative and owes primary 
fealty to his employer in the discharge of his supervisory 
duties. As the collective bargaining agreement states, 
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while the foreman is required to be a union member, ‘‘The 
foreman shall be selected by and be a representative of 
the Employer’’ (J. A. 30); it is the ‘‘steward’’ who is 
designated as the union’s representative ‘‘on each job’’ 
(J. A. 31). To assume that the foreman acts for the union 
rather than his employer on the job is to assume that he 
ss faithless to his trust. Indeed, despite the Board’s assev- 
eration of Adams’ obligations as a union member, Adams 
did install Del-Mar cabinets although they did not bear the 
label of the Carpenters Union before Kamoske’s visit to 
the job site, and there is no showing that Adams would 
not have continued to do so after Kamoske’s visit had 
petitioners persisted in opposing their installation. 


This record illustrates the point. All that the evidence 
shows is that, after Kamoske, on his first visit to the job 
site, told Adams ‘‘not to hang the cabinets’’ pending a 
‘¢check on it’? (J. A. 40-41), Adams informed the carpen- 
ters of the conversation (J. A. 41). Kamoske did not ask 
Adams to repeat the conversation (J. A. 44), and Adams 
did so simply because he “thought they should know’”’ 
(J. A. 45). The trial examiner found (J. A. 78), as did 
the District Court (41 LRRM at 2667, F-F. 12), that the 
evidence does not ‘‘establish that Kamoske even asked him 
[Adams] to convey a message to the employees.’’ The 
Board did not disturb the finding but stated instead that 
‘<Given the nature of Adams’ obligations as a union mem- 
ber, there was no need for Kamoske specifically to instruct 
Adams to convey his order to the employees”’ (J. A. 82). 


But the Board pointed to no evidence that, in repeating 
what had transpired, Adams was acting as a union mem- 
ber rather than as his employer’s agent (or indeed, that 
he was not acting altogether as an individual). For 
Adams to repeat the conversation would be entirely con- 
sistent with his admitted role as his employer’s ‘¢repre- 
sentative on the job”’ (J. A. 37). As his employer’s rep- 
resentative, Adams was of course completely free to ac- 
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quiesce in any wish expressed by Kamoske to defer hang- 
ing the cabinets;* and in his capacity as his employer’s 
| representative he would normally accomplish that result 
by communicating his desire to the employees. What 
possible basis is there, accordingly, for attributing Adams’ 
repetition of the conversation to action by him in his 
capacity as union member rather than employer agent? 
' And so, as the Board has previously held in concluding 
| that inducement directed to two supervisors ‘‘was induce- 
ment of management personnel’’ (92 NLRB at 265), ‘‘we 
_ have considered, but find irrelevant, the fact that both 
are members of the [union]. . . . Neither the definition 
' of the word ‘supervisor’ contained in the Act, nor the 
' exclusion of supervisors from the term ‘employee’ as used 
. in the Act, provides for special treatment of union ad- 
herents.’? Arkansas Express, Inc., 92 NURB 255, 266. 


The logic of the Board’s position in this case requires 
| the conclusion that petitioners could not even request the 
' employer himself not to install Del-Mar products. For 
Miller, Adams’ employer, is also a union member and 
works with the tools (J. A. 33, 37). The identical reason- 
' ing by which the Board would hold petitioners ‘‘account- 
able’? for the foreman’s repetition of the remark would 
apply equally to hold petitioners ‘‘accountable’’ for the 
employer’s repetition of the remark. But, says the Board, 
the foreman, unlike the employer, is ‘‘not charged with 
the responsibilities and risks of ownership and ultimate 
' control’? (J. A. 83, n. 6). Again, this is a differentiation 
without any support in the statute. 


The statute distinguishes between forbidden induce- 
ment of ‘‘employees of any employer’’ and allowable in- 
- ducement of all others. Allowable inducement of those 
| others is not further subdivided on the basis of whether 
they do or do not possess a proprietory interest in the 


| 7 There was, in any event, no ey of then installing the cabi- 
nets due to lack of materials (J. A. 43). 
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enterprise. On the contrary, by statutory definition super- 
visors are ‘‘employers’’ for they are excepted by Section 
2 (3) from the statutory class of employees and they are 
included in the statutory class of employers by Section 2 
(2) which states that the ‘‘term ‘employer’ includes any 
person acting as an agent of an employer, directly or in- 
directly... .” Rabouin v. N.L.R.B., 195 F. 2d 906, 911 
(C. A. 2). When ‘a definition of the word is given in 
the statute, that definition is controlling.”? Von Weise v. 
Commissioner of Internal Revenue, 69 F. 2d 439, 441 (C. 
A. 8), cert. denied, 292 U. 8. 655. ‘‘There would be little 
use in such a glossary if we were free in despite of it to 
choose a meaning for ourselves.’’ Fox v. Standard Ou 
Co., 294 U. S. 87, 96. 


Furthermore, the Board’s distinction presupposes that 
the employer had a different disposition towards petition- 
ers than his foreman. There is no warrant in the record 
for this assumption. Both were members of the Carpen- 


ters Union and had been for ten years (J. A. 33, 38-39). 
What is there to say that Miller, any less than Adams, 
does not identify ‘‘his own interests with those of his 
employees and their union’? (Local 1976, United Brother- 
hood of Carpenters v. N.L.R.B., 357 U. S. 93, 99), as he is 
free to do? 


Union membership of foremen is an old landmark on 
the industrial scene. Twenty-nine national unions in the 
printing, building, and metal trades, and in the maritime 
and railroad industries either require or permit super- 
visory employees to be members of rank-and-file unions. 
U. S. Bur. Lab. Stat., Bull. No. 745, Union Membership 
and Collective Bargaining by Foremen, 1-5, 6-7 (1942). In 
this case, had the foreman not been a union member, there ¢ 
could not possibly be a claim that petitioners violated Sec- 
tion 8 (b) (4) (A) of the Act. Accordingly, on the Board’s 
theory, in those industries in which foremen are union ff 
members, Section 8 (b) (4) (A) disallows conduct which § 
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unions are free to engage in if the industry is one where 
| foremen are not union members. If that distinction is to 
_ be made only Congress can make it. 


Until this case, a union has been held responsible for 
| the conduct of a foreman-union member only upon a find- 
'ing that he occupied the dual capacity of employer and 
- union agent and that the particular conduct was engaged 
in in his capacity as union agent (J. A. 76-78, 82). This 

} . was the theory upon which the case was tried before the 


| Board, the proponents of the complaint attempting to 


establish that Adams was a union agent acting in that 
- eapacity (e. g. J. A. 76), and petitioners of course contend- 
ing otherwise. The record did not permit the Board to find 
as fact that Adams was a union agent or acting in that 
eapacity. The statute precludes the Board as a matter of 
law from imposing ‘‘accountability’’ upon petitioners on 
any lesser basis. In the absence of a finding of agency, it 

_is meaningless semantics for the Board to describe Adams 
| as an “instrumentality”? (J. A. 82) or a ‘‘medium of trans- 
mission’’ (J. A. 83). The record does not show that peti- 
_tioner Kamoske spoke into foreman Adams as a mega- 
_ phone through which to address the employees; he spoke 
_ to Adams as the employer’s ‘‘representative on the job.”’ 


There is an additional and independent factor which 
invalidates the Board’s conclusion that petitioners vio- 
lated Section 8 (b) (4) (A) of the Act. There can be no 
' violation if there is no inducement or encouragement of 


* employees to engage in a concerted refusal to work. The 


only basis for the Board’s finding of inducement is fore- 
man Adams’ repetition to the employees of the remark 
| addressed to him by petitioner Kamoske. The unsolicited 
t repetition of a conversation is too casual in character to 
| attain the dimensions of forbidden inducement and en- 
| couragement. It is, instead, in the class of ordinary job 
! gossip. No work stoppage ever took place as a conse- 
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quence of it; no delay in construction resulted from it 
(supra, p. 9). Indeed, at the time the conversation was 
repeated, a refusal to hang cabinets could not then take 
place, for there was then no possibility of installing the cabi- 
nets due to lack of materials (J. A. 43); and any propen- 
sity that foreman Adams’ repetition of the conversation 
had to induce a future stoppage was promptly dispelled 
when, within three days of the first visit to the job site, 
Kamoske told Adams on his second visit to install the 
cabinets, even though at that time the underlying contro- 
versy was still unresolved (supra, p. 5). 


True it is that inducement of a work stoppage need not 
be successful to be prohibited. But the absence of a work 
stoppage is a telling circumstance to show that no induce- 
ment of a refusal to work did take place. N. L. R. B. v. 
Local 50, Bakery and Confectionery Workers Union, 245 
F. 2d 542, 548-549 (C. A. 2); N. L. R. B. v. Business Ma- 
chine & Office Appliance M echanics, 228 F. 2d 553, 559-561 
(C. A. 2), cert. denied, 351 U. S. 962; Alpert v. Local 660, 
IBEW, 43 LRRM 2416, 2418 (D. Conn. Jan. 29, 1959). 


It is no answer for the Board to say that the ‘‘natural 
and foreseeable consequence of Kamoske’s order to r 
Adams was that employees would not work on the cabi- 
nets’? (J. A. 83). First of all, it is not Kamoske’s state- 
ment to Adams, but Adams’ repetition of the statement to 
the employees under his supervision, which is the induce- 
ment found. And to say that the ‘‘natural and foreseeable 
consequence”’ of this repetition was to induce a work stop- 
page ‘‘might be persuasive if... [it] had had any conse- } 
quences. It did not. No employee . . . refused to ..- work. 
Tf .. . [petitioners are] to be ‘presumed’ to intend the | 
consequences which follow from . . . [their] conduct, the ‘ 
inference to be drawn is that ... [they] did not intend to 
influence the employees - - - to cease work.’’ Douds v. 
Local 50, Bakery & Confectionery Workers Union, 224 F. 
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| 2d 49, 51 (C. A. 2). And so, while Adams’ repetition of 


Kamoske’s statement ‘‘might perhaps, in a remote and 


” indirect sense, be considered inducement and encourage- 
' ment of employees to a particular course of action, ... it 
s” is certainly not the kind of evidence upon which the Act 


predicates liability for unfair labor practices.’’ Interna- 
tional Woodworkers of America, 115 NLRB 711, 713. 
Trivia of this sort does not support a finding against an 


| employer,® nor should it against a union. 


a“ 


II. THE VIOLATION FOUND IS TOO INSUBSTAN- 
TIAL TO SUPPORT THE ENTRY OF ANY 
ORDER; IF AN ORDER IS WARRANTED, THE 
ONE ENTERED IS TOO BROAD IN SCOPE. 


The Board asks this Court to enter its decree enforcing 


_ an order requiring petitioners to cease and desist from 
» inducing the employees of Miller, ‘‘or any other em- 
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ployer,’’ to engage in a strike or a concerted refusal to 
work, where an object is to require Miller, Assured, Cen- 
tury, “‘or any other employer or person,’’ to cease dealing 


| with Del-Mar, ‘or any other manufacturer of carpentry or 
+ mulwork not bearing the label of United Brotherhood of 


Carpenters and Joiners of America, AFL-CIO’’ (J. A. 84, 


_ emphasis supplied). The sole foundation for this order is 


A 


_ a single and isolated event: the unsolicited repetition by 


foreman Adams to the three or four carpenters under his 
supervision of a statement made to him by petitioner Ka- 
moske some seventeen months ago at this writing. 


The insubstantiality of the violation found raises again 
the questions which this Court put in V. L. R. B. v. Eanet, 
85 App. D. C. 371, 179 F. 2d 15, 20: ‘‘Does the court have 
' a modicum of judicial discretion in passing upon this peti- 
k tion for an enforcement decree? Or is it required to put 


. L. R. B. v. Hinde & Dauch Paper Co., 171 F. 24 240 (C. A. 4): 
. B., 171 F 2d 769, 772-773 (C. A. 7). 
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the stamp of its authority automatically upon whatever 
request is made of it?”’ The Court answered these ques- 
tions as follows (179 F. 2d at 21) -? 


The function imposed by the Congress upon the 
courts by this statute is a major one. The Board was 
not given enforcement power; that power was lodged 
in the courts as a judicial function. Its exercise is not 
merely mechanical. The courts cannot, of course, re- 
fuse to issue enforcement decrees where the Board 
has found facts and reached conclusions which indi- 
eate that, in accordance with its judgment, enforce- 
ment is presently appropriate. But surely enforce- 
ment must appear to be presently desirable before the 
solemn power of the courts is brought to bear upon 
the dispute. Idle, pointless court decrees are not help- 
ful to enforcement of the law, but may be actually 
harmful. Law enforcement is an art; it is not the 
mere unthinking application of mathematical abso- 
lutes. Moreover, entry of decrees unrelated to pres- 
ent reality is not countenanced by our jurisprudence. . 
In an ordinary lawsuit of the magnitude of the case 
at bar, we venture to say that no court would enter 
a mandatory or injunctive decree on data two years 
old. 


The Court declined to enter an enforcement decree in 
Eanet. And the thoughts behind that action, although 
stated in a different context, are presently appropriate: 
<The dispute itself, even if established to exist as alleged, 
was utterly minor, about as significant as a street-corner 
brawl’? (179 F. 2d at 20); ‘this was a very insignificant, 
very doubtful, and very old case on the Board’s docket’’ | 
(ibid.); ‘‘Clearly, this minor controversy was inserted in 4 
some administrative procedural slot and, solely by reflec- 


9 See, also, N. L. R. B. v. Kingston Coke Co., 206 F. 2d 604, 611 ff 
(C. A. 3). . 
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‘tion of the importance of the processes through which it 

, was put, was magnified to noticeable size’’ (7d. at 21). The 

” Board itself declines to enter an order when the violation 
P found is insubstantial. American Gilsonite Co., 122 NLRB 

"No. 127, 43 LRRM 1242, 1243; United Hatters Union, 121 

NLREB No. 148, 42 LRRM 1518. This Court has and should 

exercise no lesser authority. To enter a decree based upon 
! an episode as insignificant, isolated, and old as that here 
? is to trivialize the Court’s solemn judgments. 





But if the violation found is substantial enough to sup- 
‘port an order it surely does not support so uncircum- 
» scribed an order as the Board entered. In the cireum- 
1 stances of this case the order should be confined to pro- 
hibiting the inducement of Miller’s employees to engage 
‘in a concerted refusal to work where an object is to re- 
'quire Miller, Assured, or Century to cease doing business 
sy with Del-Mar. Cf. N. L. R. B. v. Crompton-Highland Mulls, 
me 337 U.S. 217, 226. But even if to Miller it would be proper 
5 to add ‘‘or any other employer,’’ and even if to Miller, 
i’ Assured, and Century, it would be proper to add ‘‘or any 
other employer or person,’’ there is surely no justification 
for applying the order to ‘‘any other manufacturer of 
carpentry or millwork not bearing the label of United 
| | Brotherhood of Carpenters and Joiners of America, AFL- 
“CIO.”? The latter addition is contrary to this Court’s hold- 
ing in International Brotherhood of Teamsters, Local No. 
554, v. N. L. R. B., C. A. D. C. No. 13, 713, December 4, 
| 1958, sl. op. pp. 8-12. It is as objectionable as was the 
Y addition in that case of ‘‘all other employers in the area 
! over which the Union has jurisdiction.’’ We need not re- 
F peat what this Court said in Teamsters Local No. 554. It 
t applies in full measure here. 








We anticipate that the Board may defend its order by 
i reliance upon a working rule of the District Council that 
| <<Members shall not install or erect trim, millwork or fix- 
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tures that do not bear the label or stamp of the United 
Brotherhood of Carpenters & Joiners of America”’ (J. A. 
21). But the Board expressly limited its finding of a vi0- 
lation to the single act of Adams’ repetition to the em- 
ployees of Kamoske’s remark to him. The Board stated 
that ‘“‘In view of this finding we deem it unnecessary to 
decide whether the District Council’s rules by themselves 
constitute a violation of Section 8 (b) (4) (A)” GW. A. 
83).1° Since the violation found was not based on the 
rule the order entered can draw no sustenance from it. 


CONCLUSION. 


For the reasons stated the Board’s order should be set 
aside. 


Respectfully submitted, 


DAVID PREVIANT, 
DAVID LEO UELMEN, 
511 Warner Theatre Building, 
Milwaukee 3, Wisconsin, 
BERNARD DUNAU, 
912 Dupont Circle Building, N. W., 
Washington 6, D. C., 


Attorneys for Petitioners. 


February 1959. 


10 As the examiner observed, in dismissing the complaint insofar as 
it was predicated on the rules, “the Board has never . . . ever held any 
constitution, by-laws or trade rules in the construction field to be, per se. 
illegal . » (J. A. 78). 





















































































































STATEMENT OF QUESTIONS PRESENTED 


The questions presented were formulated in the 
prehearing conference stipulation, and are set forth 
at page 90 of the Joint Appendix. 


(1) 





INDEX 


| Statement of questions presented 
Counterstatement of the case 
I. The Board’s findings of fact. 
A. Background—The acquisition of Del-Mar 
cabinets by the general contractor and the 
District Council’s rules relating to them- 
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GAnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14727 


_ CARPENTERS District CounciL OF MILWAUKEE CoUNTY 
AND VICINITY OF THE UNITED BROTHERHOOD OF 
CARPENTERS AND JOINERS oF America, AFL-CIO; 
AND Its AcentT HENRY KAMOSKE, PETITIONERS 

v. 


NatTionaL Lasor RELATIONS BoarD, RESPONDENT 


ON PETITION TO REVIEW AND SET ASIDE AND ON REQUEST TO 
ENFORCE AN ORDER OF THE NATIONAL LABOR RELATIONS 
BOARD 


BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


COUNTERSTATEMENT OF THE CASE 


This case is before the Court upon the petition of 
_ the Carpenters District Council of Milwaukee County 
and Vicinity of the United Brotherhood of Carpenters 
' and Joiners of America, AFL-CIO, hereafter called 
the “District Council,’”’ and its agent, Henry 
> Kamoske, to review and set aside an order of the 
National Labor Relations Board issued on October 1, 
_ 1958, pursuant to Section 10(¢) of the National Labor 

Relations Act, as amended (61 Stat. 136, 29 U.S.C. 
, sec. 151, et seg.). In its answer to the petition the 


Board has requested enforcement of its order. The 
(1) 
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Board’s decision and order (JA. 81-85)? are reported 
at 121 NLRB No. 140. This Court has jurisdiction 
under Section 10(e) and (f) of the Act. 


L. The Board’s findings of fact 


Briefly, the Board found that petitioners, in imple- 
mentation of a successful product boycott against the 
use of kitchen cabinets manufactured by the Del-Mar 
Cabinet Company, violated Section 8(b)(4)(A) of 
the Act by inducing the employees of a carpenter sub- 
contractor on a construction project in Milwaukee, 
Wisconsin, not to install Del-Mar cabinets The evi- 
dentiary facts may be summarized as follows: 


A. Background—The acquisition of Del-Mar cabinets by the general con- 
tractor and the District Council’s rules relating to them 


In the summer of 1957 two apartment buildings 
were being constructed in the same block of a street 
in Milwaukee, Wisconsin, by Assured Realty and 
Construction Company, a general contractor (J.A. 66; 
59). The carpentry subcontract for both buildings 


1“J.A” refers to those portions of the record printed as & 
joint appendix to the briefs pursuant to the rules of this Court 
and the pre-hearing stipulation of the parties. Whenever in a 
series of references a semicolon appears, references preceding 
the semicolon are to the Board’s findings; succeeding references 
are to the supporting evidence. 

2The Del-Mar Cabinet Company is & Georgia corporation 
with its principal place of business in Atlanta, where it is 
engaged in the manufacture and sale of wooden kitchen cabi- 
nets. Del-Mar annually sells and ships goods valued at more 
than $2,000,000 from its Atlanta plant directly to customers 
outside the State. The Board found, and the Union does not 
contest, that Del-Mar is engaged in commerce within the mean- 
ing of the Act. (J.A. 65, 66; 3, 10.) Accordingly, no juris- 
dictional issue is presented. 
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was let to William Miller, who assigned three and 
sometimes four carpenters and a foreman to the job 
(J.A. 67; 35). Miller’s employees, as well as his 
foreman and himself, were all members of a local 
union affiliated with the District Council (J.A. 82, 
87; 33, 38, 39). The kitchen cabinets to be installed 
in the buildings were furnished Miller by the general 
contractor, who had obtained them from Century 
_ Hardware Corporation, a wholesaler of hardware and 
| building supplies in Milwaukee (J.A. 66; 45, 60). 
Century, in turn, had purchased the cabinets from the 
Del-Mar plant in Atlanta, Georgia, where they were 
manufactured by members of the International 
Woodworkers of America, AFL-CIO, with which 
Del-Mar had a collective bargaining agreement (J.A. 
66, 72; 45-46, 61). 
_ Although the Del-Mar cabinets were stamped with 
the label of the union whose members made them, this 
label was not recognized under the rules of the Dis- 
trict Council. Thus, the Working Trade Rules of the 
District Council provide, inter alia, that ‘‘Members 
shall not install or erect trim, millwork or fixtures 
that do not bear the label or stamp of the United 
Brotherhood of Carpenters & Joiners of America’’ 
(J.A. 71; 21). This rule conforms with similar pro- 
visions of the Constitution of the Brotherhood of 
Carpenters which require promotion of the Carpen- 
ters’ label by the district councils and union members, 
and installation of products made in shops ‘‘where 
only members of the United Brotherhood are em- 
ployed’”’ (J.A. 69; 18). Foremen, who must be union 
members, are required by the Constitution to ‘“‘com- 
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ply with Union rules and hire none but members of Z 
the United Brotherhood’? (J.-A. 70; 19, 20). Mem- 
bers, including foremen, who violate the obligations 
imposed by the Constitution of the Working Trade 
Rules are subject to disciplinary action, including fine 
and expulsion (J.A. 15-17). And any member know- 
ing of a violation is required to prefer charges 
against the violator (J.A. 82: 21). 


B. Petitioners’ direction that Miller’s employees not install Del-Mar 
cabinets 


Late in September, 1957, petitioner Kamoske, @ 
business representative for the District Council, 
noticed while on a routine visit to the construction 
project where Miller’s employees were at work, that 
the kitchen cabinets awaiting installation did not bear 
the label of the United Brotherhood of Carpenters 
(J.A. 67, 81; 39, 40). A substantial number of these 
eabinets had already been put in place by the union 
members Miller employed as carpenters, but no in- 
stallation work was being done on the cabinets at the 
time of Kamoske’s visit (J.A. 67; 43). Kamoske 
approached Martin Adams, Miller’s foreman on the 
job, who was working in a room with one of his crew, 
and, according to Adams, ““he pointed out the cabinets 
to us and he said that it didn’t have the Carpenters 
and Joiners of America’s label on there, so he wanted 
to check on it. * * * He told us not to hang the 
eabinets * * * He would come back and let us know’”’ 
(J.A. 67, 68; 40-41). Adams, a member of a Carpen- 
ters’ local, was familiar with “‘the [union] rule that 
we are not supposed to work with non-union stuff”’ 
(J.A. 81; 39). Accordingly, after Kamoske had left, 
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Adams sought out the other carpenters on his crew, 
and “informed them of what [Kamoske] told us, 
* * * [because he] thought they should know”’ (J.A. 
81, 83; 41, 45). 


C. The District Council obtains the wholesaler’s agreement not to stock 
Del-Mar cabinets as its price of permitting installation of Del-Mar 
cabinets on hand 


Shortly after Kamoske’s direction prohibiting the 
installation of Del-Mar cabinets by Miller’s employees, 
the general contractor, Assured Realty, informed 
Century Hardware, the wholesaler, of the difficulty 
with the District Council (J.A. 72; 46). Century’s 
vice-president, Sheldon Gendelman, in turn commu- 
nicated with a Del-Mar official, and obtained from the 
latter a copy of Del-Mar’s contract with the Inter- 
national Woodworkers of America (ibid.). Gendel- 
man called the business manager of the District 
Council and offered to show him the Del-Mar-IWA 
eontract as evidence of the fact that the Del-Mar 
cabinets were union-made (J.A. 72; 46-47). Gendel- 
man was told, however, ‘‘that that particular union 
was of no consequence on the local scene, that until 
the cabinets were labeled ‘the Brotherhood of Carpen- 
ters and Joiners’ they would not be permitted in this 
area’’ (zbid.). 

Two days later, on September 27, 1957, an official 
from Del-Mar met with representatives of the District 
Council to discuss the difficulty (J.A. 72; 55-56). The 
spokesmen for the District Council made it clear on 
this occasion that ‘“‘under no circumstances would they 
ever allow [Del-Mar] cabinets to be installed in this 
area now or at any other time,”’ and also that Kamoske 

500265592 
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had done “an excellent job in finding their members 
- installing cabinets on the job and stopping them from 

doing so’’ (J.A. 72; 56). 

‘With the dispute thus unresolved, Century’s vice- 
- president Gendelman, in the early part of October, 
~ sought an agreement with the District Council which 
" would permit installation of Century’s existing supply 
of Del-Mar cabinets by members of the Carpenters 
Union (J.A. 73; 47, 48). The District Council ac- 
ceded to Gendelman’s request on condition that he 
write the District Council a letter stating that Cen- 
tury would make no future purchases of Del-Mar 
cabinets unless the District Council consented to their 
installation (J.A. 73; 48). Gendelman wrote such a 
letter on October 13, 1957 (J.A. 73; 23, 49, 50). 
Shortly thereafter Gendelman also wrote Del-Mar, 
cancelling an unfilled order for three carloads of cab- 
inets, and indicating that no future orders would be 
placed so long as the District Council’s objections to 
Del-Mar cabinets were not withdrawn (J-A. 73; 24- 
26). 

In the meantime, during the negotiations between 
Century, Del-Mar and the District Council, Kamoske 
returned to the construction project and told Adams 
“to hang the [Del-Mar] cabinets” necessary to com- 
plete the job (J.A. 68; 42). The cabinets were hung, 
and Miller’s employees were then transferred to the 
adjacent apartment building under construction to 
complete the carpentry work on that project (J.A. 41- 
43). Kamoske visited the latter project a few days 
after the transfer, and foreman Adams and one of 
the carpenters asked him whether ‘‘he’d found any- 





7 


thing out * * * about the cabinets (J.A. 41). No 
cabinets had appeared at the project at that time 
(J.A. 43). Kamoske replied that the District Coun- 
cil ‘“chadn’t reached a conclusion yet’’ (J.A. 41), but 
a week later, following the agreement between Cen- 
tury and the District Council, Kamoske told Adams 
that the matter was “all straightened out,” and that 
the carpenters should “go ahead and hang the cab- 
inets’”’? (J.A. 42-43). At that time some Del-Mar 
cabinets had been delivered to the project, but none 
had been installed (J.A. 43-44). 


Il. The Board’s conclusions and order 


Upon the foregoing facts the Board concluded, with 
one member dissenting, that petitioners violated Sec- 
tion 8(b)(4)(A) by inducing Miller’s employees not 
to install Del-Mar cabinets with an object of establish- 
ing a boycott against the products of Del-Mar. 
Although the direction not to install Del-Mar cabinets 
was given to Adams, a foreman, the Board concluded 
that petitioners ‘‘are accountable for Adams’ action 
in relaying [the direction] to Miller’s employees,’ 
and that this was so “whether or not Adams be re- 
garded as an agent of [petitioners]”? (J.-A. 82). In 
the Board’s view, Kamoske, by his order against 
hanging the cabinets, invoked Adams’ obligations as a 
union member not to handle products not bearing the 
Carpenters’ union label, and was thus in effect “‘uti- 
lizing Adams as the medium of transmission to Miller’s 
employees of his order not to install the Del-Mar cab- 
inets’’ (J.A. 83). Accordingly, the order not to in- 
stall Del-Mar cabinets was found by the Board to fall 
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within the proscription of Section 8(b) (4) (A) against 
inducement of employees not to handle goods. 

The Board’s order requires petitioners to cease and 
- desist from inducing the employees of Miller or any 
other employer to engage in a concerted refusal to 
handle articles with an object of forcing Miller, As- 
- sured Realty, Century Hardware or any other em- 
ployer or person to cease doing business with Del-Mar, 
or any other manufacturer of carpentry or millwork 
not bearing the label of the Union. Affirmatively, the 
order requires petitioners to post appropriate notices. 
(J.A. 84, 85.) 

SUMMARY OF ARGUMENT 


I 


Petitioners have engaged in a product boycott of 
the kind which is prohibited by Section 8(b) (4) (A) 
where instituted by union inducement of employees 
not to handle non-union goods. It is not disputed that 
Miller’s employees were induced not to install Del- 
Mar cabinets as a result of Adams’ repetition of 
Kamoske’s order “not to hang the cabinets”’ (J.A. 41). 
Accordingly, the violation in this case is established 
if the Board could reasonably find that petitioners 
are accountable for the inducement of Miller’s em- 
ployees. 

The record amply supports the Board’s conclusion 
that Kamoske’s order not to install Del-Mar cabinets 
was issued with the intent and expectation that it 
would be communicated by Adams to Miller’s em- 
ployees. Kamoske spoke as a union official to Adams 
and thereby invoked the latter’s obligations as a union 
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member to convey the union’s position to the em- 
ployees. As a union member, moreover, Adams was 
required by union rules to make certain that em- 
ployees did not handle non-union goods. In these 
circumstances it is clear that Kamoske was not ap- 
pealing for managerial support; such an appeal would 
have been addressed to Miller himself, who had the 
proprietary authority to make such a business deci- 
sion. In sum, as the Board found, “Kamoske * * * 
utiliz[ed] Adams as the medium of transmission to 
Miller’s employees of the order not to install the Del- 
Mar cabinets’? (J.A. 83). Simce Kamoske’s state- 
ment to Adams was not an appeal for employer co- 
operation, it is irrelevant that Adams was a foreman, 
and not an employee within the meaning of the stat- 
ute. For it is settled law that the statutory proscrip- 
tion against inducement of employees is not lifted 
merely because such inducement is accomplished 
through the instrumentality of a supervisor. 
Petitioners’ assertion that the Board was precluded 
from finding them responsible for Adams’ repetition 
of Kamoske’s “do not install’? order because the 
Board declined to find that Adams was an agent of 
petitioners is without substance. In the first place 
such a finding was unnecessary, for the Board’s un- 
fair labor practice finding was based on petitioners’ 
own conduct and the foreseeable consequences thereof, 
and not on any principle of vicarious liability. The 
violation in this case therefore need not turn on an 
agency relationship; it is a settled rule that personal 
responsibility may be affixed even though a legal 
wrong is brought about through the instrumentality 
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of another person. Secondly, the Board has not de- 
" ¢lined, as petitioners assert, to make a finding of 
agency respecting Adams’ repetition to the employees 
| of Kamoske’s order not to install Del-Mar cabinets. 
_ Rather, the Board found petitioners accountable for 
_ Adams’ conduct “whether or not Adams be regarded 
as [their] agent” (J.A. 82). Stated otherwise, the 
Board, after finding the underlying facts, determined 
that there was a Violation regardless of the rubric 
under which the applicable legal principles may be 
classified. Accordingly, if the facts in this case may 
properly be interpreted to describe an agency relation- 
ship, there is nothing in the Board’s decision to pre- 
clude affirmance of the violation finding on that basis. 
Petitioners’ contention that in any event Adams could 
not be held petitioners’ agent by virtue of his union 
membership is unavailing. The factor of Adams’ 
union membership does not stand by itself as a basis 
for imputing responsibility to petitioners for Adams’ 
conduct. It serves only as a meaningful circumstance 
which the Board could properly consider in reaching 
its determination that the intended effect of Kam- 
oske’s “do not install’? order was that Adams should 
repeat it, as he did, to the employees on the job 
and thereby induce them not to handle Del-Mar 
cabinets. 
It 

There is no substance to petitioners’ contention 
that the instant case comes within the narrow holding 
of this Court in N.D.R.B. v. Eanet, 85 App. D.C. 371, 
179 F. 2d 15, where an enforcement decree was denied 
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because the controversy was ‘‘very insignificant,’’ the 
merits of the case ‘‘very doubtful,’ and a decree 
would accomplish ‘‘nothing realistic.’ Petitioners 
do not suggest that they have in any way receded 
from their discriminatory policy respecting Del-Mar 
cabinets. If the Board has correctly determined that 
this policy may not lawfully be implemented by or- 
ders of the kind here involved to union member fore- 
men, there is no valid reason for declining to enjoim 
recurrence of petitioners’ illegal conduct. 

Finally, in prohibiting petitioners’ improper in- 
ducement of a product boycott with respect to other 
employers and other products than those immediately 
involved in the instant case, the Board’s order fully 
conforms to the principles stated by this Court in 
Teamsters Local 554 v. N.L.R.B., — App. D.C. —, 


262 F. 2d 456. 
ARGUMENT 


I. The Board properly found that petitioner violated Section 
8(b)(4)(A) of the Act by inducing the carpenters employed 
by Miller to refuse to install Del-Mar cabinets 


A. Introduction—the issue defined 


In successfully forcing Century Hardware to cease 
distribution of Del-Mar cabinets, petitioners resorted 
to a familiar tactic in the history of labor disputes— 
the product boycott. Businesses which were in no 
way involved with the manufacture of Del-Mar cabi- 
nets, or the labor policies affecting their manufacture, 
were conscripted by petitioners to their cause of elimi- 
nating this product from the market within their 
jurisdiction. It is not disputed that Section 8(b) 
(4) (A), which the Board found to have been violated 
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in this case, prohibits such a boycott when initiated 
through the inducement of employees of a neutral 
employer not to handle the non-union product. Thus, 
Section 8(b) (4) (A) makes it an unfair labor prac- 
tice for a labor organization or its agents: 

To induce or encourage the employees of any 
employer to engage in, a strike or a concerted 
refusal in the course of their employment to 
use * * * or otherwise handle or work on any 
goods, articles, materials, or commodities or to 
perform any services, where an object thereof 


is: 
(A) foreing or requiring any employer ef gal 


or other person to cease using, selling, handling, 
transporting, oF otherwise dealing in the prod- 
ucts of any other producer * * * or to cease 
doing business with any other person * * *. 
Applied here, this language prohibits petitioners 
from inducing Miller’s employees at the construction 
site not to install Del-Mar cabinets. Compare, Local 
1976, Carpenters Union v. N.L.R.B., 357 US. 93; 
Amalgamated Meat Cutters v. NLRB., 99 App. D.C. 
94, 237 F. 2d 20, certiorari denied, 352 U.S. 1018. 
That Miller’s employees were induced not to handle 
Del-Mar cabinets is plain, since they received in- 
structions to that effect when Adams repeated 
Kamoske’s order to them (supra, p. 5). Petitioners 
do not suggest otherwise. Petitioners contend, how- 
ever, that they are not answerable for this induce- 
ment because the order constituting it, although orig- 
inating from Kamoske, was communicated to the em- 
ployees by their foreman rather than by Kamoske di- 
rectly. We show below that this single happenstance, 
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by which petitioners would defeat an otherwise plain 
application of the statutory prohibition against a 
product boycott, in no way affects the correctness of 
the Board’s unfair labor practice finding. 


B. Petitioners are answerable for Adams’ repetition of Kamoske’s order 
not to install Del-Mar cabinets 


At the heart of the issue in this case is the estab- 
lished distinction between a boycott instituted by a 
union appeal made directly to neutral employers not 
to handle disputed goods, and union inducement of 
employees of neutral employers not to work on such 
goods. Congress has not outlawed the former; ca 
union is free to approach an employer to persuade 
him to engage in a boycott.”” Local 1976, Carpenters 
Union v. N.L.B.B., 357 U.S. 93, 99. But it is equally 
elear that a union may not “order its members to cease 
handling goods.”’ Id. at pp. 106-107. It is petitioners’ 
threshold position (br. 13-15) that Kamoske’s order 
against installation of Del-Mar cabinets falls within 
the category of an appeal to an employer because it 
was made to Adams, a foreman with supervisory au- 
thority and therefore not an ‘‘employee” within the 
meaning of the Act.’ The fact that a supervisory em- 
ployee is utilized by a union to bring about a refusal 
to handle goods, however, does not by itself place the 
union action beyond the prohibition against induce- 
ment of employees. N.L.R.B. v. Local 1976, Car- 
penters Union, 241 F. 2d 147 (C.A. 9), aff’d 357 U.S. 
93. The question before the Board in such a situation 
is whether the union’s conduct is in reality an appeal 


3Section 2(3) excludes from the definition of “employee 
* * * any individual employed as a supervisor.” 
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to the employer, or an effort to induce employee re- 
sponse; the question before the Court in a review pro- 
eeeding is whether the Board’s conclusion in this re- 
spect is reasonable. In the instant case, we submit 
that the record amply supports the Board’s conclusion 
that ‘Kamoske was utilizing Adams as the medium 
of transmission to Miller’s employees,” and was not 
seeking proprietary support (J.A. 83).* 

In the first place, had Kamoske intended to make 
an appeal to the employer alone, it is reasonable to 
assume that he would have approached the employer, 
Miller, and not the working foreman. As the Board 
pointed out (J.-A. 83), Adams was ‘not charged with 
the responsibilities and risks of ownership and 
ultimate control.”? The most he could have done 
in response to an appeal to make a business judg- 
ment relating to the products to be used would 
have been to report the matter to Miller for the 
latter’s decision. It is plain, however, that Kamoske 
contemplated nothing of this kind. He did not re- 


«Petitioners incorrectly attribute to the Board the holding 


that the statute forbids inducement of supervisors not to 
handle goods if they have no proprietary interest in the busi- 
ness (br. 19-20). Nothing in the Board’s decision or order, 
however, forbids inducement by petitioners either of Adams or 
Miller, irrespective of the business ownership interests of 
either; it is enough, as petitioners assert (br. 20), that both 
are supervisors. What is forbidden, as the Board holds, is in- 
ducement of employees, and it is clear that this ban cannot be 
circumvented by imposing such inducement through @ super- 
visor. NLRB. v. Local 1976, Carpenters Union, 241 F. 2d 
147 (C.A. 9), aff'd 357 U.S. 93. Whether the supervisor is in 
fact being utilized for this purpose is plainly a question to 
which an absence of any proprietary interest is a relevant con- 
sideration. See the discussion in the text, infra, pp. 14-15. 
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quest employer support to eliminate Del-Mar cabinets 
from the construction project; rather, in Adams’ 
words, ‘‘He told us [the employees on the job] not 
to hang the cabinets’? (J.A. 41). Im short, Ka- 
moske’s statement constituted an assertion of his au- 
thority as a business representative of the District 
Council vis a vis union members subject to his direc- 
tion. In these circumstances it was implicit in Ka- 
moske’s order that Adams relay its substance to the 
earpenters on the job, rather than to Miller. Indeed, 
the controlling union rules so fixed the relationship 
between Kamoske, as a union official, and Adams and 
his erew, as union rank and file members, that an ex- 
press disavowal by Kamoske would be necessary to 
overcome the inference that an order issued by him 
relating to the use of union label products. was in- 
tended to be transmitted to all members on the job, 
and to invoke their union obligations. See, pp. 3-4, 
supra, and pp. 18-19, infra. 

Petitioners attempt to overcome the force of the 
foregoing reasoning by asserting that the Board itself 
has precluded a violation from being premised on this 
ground by declining to find that Adams, in repeating 
to the carpenters the order not to install Del-Mar 
cabinets, was an agent of petitioners and thereby 
bound them by his conduct (br. 15-21). Aside from 


5The Working Trade Rules of the District Council require 
business representatives to enforce all union rules, including 
the prohibition against working on products not bearing the 
Carpenters’ union label, and subject members to disciplinary 
action for failure to comply with his orders. See Rules 14, 
26, 30, and By-Law 14 (J.A. 20-22). 
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- whether petitioners correctly describe the Board’s 
findings (see pp. 19-20, infra), their argument fails to 
' join issue with the Board’s holding. For the Board’s 
unfair labor practice finding is based on petitioners’ 
own conduct and the foreseeable consequences thereof, 
and not upon an imputation to petitioners of vicarious 
liability. We may assume with petitioners that vicari- 
ous responsibility—by which a principal otherwise 
above reproach is made to answer for the independent 
actions of another—arises under the Act only where 
an agency relationship exists. But in insisting that 
this principle is applicable in the instant case, peti- 
tioners overlook the elemental distinction between 
vicarious and personal responsibility. Responsibility 
for one’s own conduct need not turn on agency cri- 
teria, even though the acts of other persons are in- 
strumental in bringing about a legal wrong. As ex- 
plained in the Restatement of Agency (Second) 
(Scope Note to Ch. 7, pp. 453-454) : 
A master or other principal may be liable for 
harm caused to a third person by the conduct of 
servants or other agents because of rules impos- 
ing liability upon persons for the behavior of 
those acting for them. On the other hand, he 
may be liable because he has been personally 
guilty of wrongful conduct, as where he directs 
his servants to do an act which, if done, by him- 
self, would be an intentional wrong * * *. In 
all of these cases, the liability of the principal 
or master ts not dependent upon the principles 
applicable to the relation of principal and agent 
or that of master and servant. Although he 
may be liable by virtue of those principles, 
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another basis of liability arises from his per- 
sonal fault * * * in some cases, however, he is 
liable for personal fault although the agent 
himself is not liable. [Emphasis supplied. ] 
The distinction is further illustrated in the statement: 
‘sTWhere] A’s own wrong may have contributed in 
some way to the causing of harm to C through B’s 
wrongful conduct * * * there is no need to invoke 
vicarious liability. The principle which rests liability 
on individualized fault covers these situations without 
any fiction, extension or distortion.”” Harper and 
James, The Law of Torts, (Little, Brown & Co., 1956), 
vol. 2, pp. 1362-1363 (emphasis added). See also, 
Restatement (Second), Agency, Sec. 212; ef. Restate- 
ment of Torts, Sec. 158, comment i.° 
Petitioners’ responsibility for the inducement of the 
carpenters in this case results directly from Kamoske’s 
own conduct in ordering Del-Mar cabinets not to be 
hung. As stated by the Board, “Kamoske utiliz[ed] 
Adams as the medium of transmission to Miller’s 
employees” (J.A. 83). Since petitioners’ respoKsi- 
bility is thus personal in character, there was no 
occasion for the Board to consider whether, in addi- 
tion, the conventional rules of vicarious responsibility 
furnished an alternative ground for the unfair labor 
practice finding. 
® Section 2(18) of the Act, which states the principles for 
determining “agency” under the statute, would have the appli- 
cation to this case upon which petitioners insist (br. 16) only 
if the Board’s findings were grounded on rules of vicarious 


liability, which is not the fact. Section 2(13) has no bearing 
in a situation where the liability is personal. 
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The reasonableness of the Board’s conclusion that 
Kamoske used Adams “as the medium of transmis- 
sion” of his “do not install” order to the employees 
on the job has already been shown. Supra, pp. 14-15. 
Tt may be added, as the Board emphasized, that 
‘¢ Adams’ obligations as a union member” made his 
repetition to the employees of Kamoske’s order @ 
‘cnatural and foreseeable consequence” (J.-A. 82-83). 
The union rules in question, it must be remembered, 
‘not only precluded [Adams] from working on non- 
approved work but * * * obliged [him] also to pro- 
mote adherence to such rules by other members” 
(J.A. 82). In this context, Kamoske’s order de- 
manded repetition to the crew in order to enforce 
the union policy which motivated Kamoske’s action. 
It was not necessary for ‘tan agent of the Union [to] 
inform * * * or call * * * to the attention of the 
member what the [union rules] require”’ for those 
rules to be regulative of Adams’ conduct with refer- 
ence to a matter governed by the rules. Joliet Con- 
tractors Ass’n. V. N.L.RB., 202 F. 2d 606, 621 (C.A. 
7), certiorari denied 346 U:S. 824; cf. N.DORB. v. 
Cement Masons Local No. 555, 225 F. 2d 168, 170 
(C.A. 9). Adams knew that ‘‘according to the rule 
we are not supposed to work with non-union stuff,” 
and accordingly repeated to his crew members the 
union order not to install the cabinets because he 
“thought they should know * * * what Kamoske had 
told [him]” (J.A. 39, 45). Kamoske expected no less. 
Indeed, that Adams’ actions conformed to Kamoske’s 
intentions was underscored by the frequent state- 
ments of District Council spokesmen, including Ka- 
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- moske, when Century Hardware protested the refusal 
- to install Del-Mar cabinets, that “Carpenters would 
k> not install or could not install’’ the cabinets (J.A. 
» 2, 83; 47, 48, 50, 51, 53, 56, 58, 60). 

As we have shown, the legal principles which un- 
_ derlie petitioners’ accountability for the inducement 
of Miller’s employees through Kamoske’s order and 
Adams’ repetition thereof, are not dependent on an 
agency relationship. Contrary to petitioners’ asser- 
tion, however, if the facts as found by the Board may 
properly be interpreted to describe an agency rela- 
. tionship, there is nothing in the Board’s decision 
which precludes that conclusion. That is, the Board 
has not declined ‘“‘to find as fact that Adams was a 
union agent or acting in that capacity,” as petition- 
ers claim (br. 21, see also br. 15). On the contrary, 
the Board has found the underlying facts pertaining 
to the inducement of the carpenter employees, and has 
determined as a matter of law on the basis thereof 
that petitioners ‘‘are accountable” for that induce- 
ment “whether or not Adams be regarded as an agent 
of [petitioners]’’ (J.A. 82). In short, the Board’s 
. determination is that there is accountability im this 
case under whatever rubric the applicable legal rules 
are classified. 

In this respect the Board’s treatment of the ques- 
tion of union responsibility is essentially the same 
as this Court’s recent treatment of the analogous ques- 
tion of whether one employer is so aligned with an- 
other that he forfeits the protection of the Act against 
secondary union pressures in a labor dispute involving 
the latter. As the Court stated (Local No. 24, Team- 
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sters Union v. N.L.R.B., No. 14558, decided March 5, 

1959, sl. op. p. 9): 
The answer to the problem before us cannot be 
reached by the use of any legalistic word or 
phrase, such as ‘““eo-employer”’, or ‘‘independ- 
ent contractor,” or even “ally.”’ It eannot be 
solved by the strict application of the techni- 
ealities which adhere to such legal terms. 
The problem is * * * whether the facts and 
circumstances are such that the [union] vio- 
lated the secondary boycott provision of the 
statute * * *. 


Here also, the problem is not one of legal nomencla- 
ture. The Board has made all the necessary findings 
covering the events and their effects. If these find- 
ings may properly be described as amounting to a 
legal conclusion that Adams acted as an agent of 
petitioners in telling the members of his crew not to 


install Del-Mar cabinets, which we have shown is not 
necessarily the case (supra, pp. 15-17), a violation of 
section 8(b) (4) (A) is nonetheless established. 
Petitioners contend, however, that “The status of a 
person as a union member, and his amenability to the 
union’s rules and discipline, is * * * a wholly inade- 
quate basis for imputing his acts to the union,’’ even 
as 2a matter of agency law (br. 17). In support of 
this assertion, petitioners refer to statements made 
by Senator Taft during the legislative consideration 
of the 1947 amendments to the Act to the effect that 
“the act of every member is [not] necessarily 
charged to the labor organization” (tbid.). But 
Adams’ communication in this case of the “‘do not 
install”’ order to his erew was not a spontaneous state- 
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ment imputed to petitioners merely because of Adams’ 
amenability to union discipline. On the contrary, 
petitioners are responsible for Adams’ conduct be- 
cause it was prompted, and indeed required, by 
Kamoske’s direction against installation of the cabi- 
nets. Plainly, if Kamoske had expressly told Adams 
to repeat the order to the carpenters, there would be 
no question that the repetition would be imputable to 
petitioners. And that is substantially the situation as 
it occurred. As the Board pointed out, “Given the 
nature of Adams’ obligations as a union member, 
there was no need for Kamoske specifically to instruct 
Adams to convey his order to the employees” (J.A. 
82). It was implicit in the circumstances that the 
order would be conveyed, and so it was in fact. See 
pp. 15,18, supra. Adams’ union membership thus does 
not constitute the sole basis for binding petitioners by 
his statement, but rather serves as a meaningful cir- 
cumstance which the Board could properly consider 
in adjudging the intended effects of Kamoske’s order. 
Certainly, nothing in the law of agency requires that 
this circumstance be ignored in this case. 

Finally, petitioners urge that even if they are re- 
sponsible for Adams’ repetition of Kamoske’s order, 
this “‘unsolicited repetition * * * is too casual in 
character to attain the dimensions of forbidden in- 
ducement and encouragement,’’ but rather falls into 
“‘the class of ordinary job gossip’”’ (br. 21). We have 
already shown, however, that Adams’ actions were 
neither ‘“‘unsolicited,’”’ ‘‘casual,”? nor ‘‘ordinary -job 
gossip.”’ Supra, pp. 14-15, 18-19. In brief, Kamoske 
fully intended Adams to tell his crew members to hold 
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up installation of Del-Mar cabinets, and Adams would 
- have been subject to union discipline had he not done 
go. Petitioners’ supporting argument in this re- 
spect—that no serious inducement was intended be- 
~ eause “‘no delay in construction resulted from [Ka- 
moske’s order]” (br. 22)—would be more persuasive 
if the carpenters had installed the cabinets during the 
period that the stop order was in effect. This, how- 
ever, was not the case. No Del-Mar cabinet was hung 
by Adams or his crew, although some were awaiting 
installation on the job site, until Kamoske’s order was 
withdrawn (J.A. 42, 44). The avoidance of delay in 
construction may fairly be attributed to the fact that 
the carpenters were able to turn to other work during 
the period of the stop order. In any event, peti- 
tioners’ suggestion that Adams was not serious about 
the matter, but was merely engaging in “‘job gossip” 
scarcely is consistent with the patently serious union 
policy which he was implementing to drive Del-Mar 
cabinets out of the entire Milwaukee market by a 
concerted refusal of members of the Carpenters 
Union to handle that product (supra, pp. 3, 5-6). 


IL. The Board’s order is valid and proper 


Petitioners argue that the violation of the Act 
found by the Board, even if warranted, is too insub- 
stantial to warrant an enforcement decree, and that 
in any event the Board’s order is more comprehensive 
in scope than may be justified by the violation found 
(br. 23-26). Neither contention is meritorious. 

A. Petitioners attempt (br. 23-25) to fit this case 
within the narrow holding of the Court in N.L.B.B. v. 
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Eanet, 85 App. D.C. 371, 179 F. 2d 15, where an en- 
forcement decree was denied because the controversy 
was “‘very insignificant,”’ the merits of the case “very 
doubtful,”” and ‘“‘There would be nothing realistic” 
in enforcing the Board’s order, 85 App. D.C. 371, 372, 
375, 376, 179 F. 2d 15, 17, 20, 22. But the facts of 
the instant case do not fit this mold.’ The violation 
here is important both in terms of the legal principle 
involved and the controversy between the parties. If 
unions are free, as petitioners claim, to invoke em- 
ployee work stoppages by ordering union member 
foremen not to handle particular goods, an effective 
weapon is available to unions desiring to impose a 
product boycott. This weapon is of particular im- 
portance to the Brotherhood of Carpenters in view of - 
their policy respecting the union label (see pp. 3-4, 
supra). And if petitioners may continue to follow 


™ Indeed, the Fanet holding has never been applied in any 
of the Board cases which have followed it to this Court. For 
another statement of the highly restricted authority of the 
courts to deny enforcement of Board orders where the viola- 
tion is established, see, Zichleay Corp. v. NI.RB., 206 F. 2d 
799, 805-806, (C.A. 3). 

®The cases arising under Section 8(b) (4) (A) of the Act in- 
volving product boycotts by the Carpenters Union are legion. 
See, e.g., Local 1976, Carpenters Union v. NLERB., 357 US. 
93; Joliet Contractors Ass'n v. N.L.R.B., 202 F. 2d 606 (C.A. 
7), certiorari denied, 346 U.S. 824; Cosentino v. Brotherhood 
of Carpenters, decided August 21, 1958, 42 LRRM 2665 (E.D. 
Tl.) ; General Millwork Corp., 118 NLRB 1084, enf'd 242 F. 
2d 932 (C.A. 6); Booher Lumber Co., 117 NLRB 1739; The 
Mengel Co., 120 NLRB No. 223. The working rules and disci- 
pline of this Union, as described supra, pp. 3-4, are such that 
direct orders to employees are not necessary to bring about 
work stoppages. See, eg. V.L.RB. v. Denver Bldg. & Const. 
Trades Council, 341 U.S. 675, 690. 
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- up installation of Del-Mar cabinets, and Adams would 
have been subject to union discipline had he not done 
go. Petitioners’ supporting argument in this re- 
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moske’s order]” (br. 22)—would be more persuasive 
- $f the carpenters had installed the cabinets during the 
period that the stop order was in effect. This, how- 
ever, was not the case. No Del-Mar cabinet was hung 
by Adams or his crew, although some were awaiting 
installation on the job site, until Kamoske’s order was 
withdrawn (J.A. 42, 44). The avoidance of delay in 
construction may fairly be attributed to the fact that 
the carpenters were able to turn to other work during 
the period of the stop order. In any event, peti- 
tioners’ suggestion that Adams was not serious about 
the matter, but was merely engaging in “ job gossip”’ 


scarcely is consistent with the patently serious union 
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Union to handle that product (supra, pp. 3, 5-6). 
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A. Petitioners attempt (br. 23-25) to fit this case 
within the narrow holding of the Court in N.L.B-.B. v. 
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Eanet, 85 App. D.C. 371, 179 F. 2d 15, where an en- 
forcement decree was denied because the controversy 
was “‘very insignificant,’’ the merits of the case “very 
doubtful,” and “There would be nothing realistic’ 
in enforcing the Board’s order, 85 App. D.C. 371, 373, 
375, 376, 179 F. 2d 15, 17, 20, 22. But the facts of 
the instant case do not fit this mold.’ The violation 
here is important both in terms of the legal principle 
involved and the controversy between the parties. If 
unions are free, as petitioners claim, to invoke em- 
ployee work stoppages by ordering union member 
foremen not to handle particular goods, an effective 
weapon is available to unions desiring to impose a 
product boycott. This weapon is of particular im- 
portance to the Brotherhood of Carpenters in view of 
their policy respecting the union label (see pp. 3-4, 
supra). And if petitioners may continue to follow 


™Indeed, the Fanet holding has never been applied in any 
of the Board cases which have followed it to this Court. For 
another statement of the highly restricted authority of the 
courts to deny enforcement of Board orders where the viola- 
tion is established, see, Lichleay Corp. v. N.L.RB., 206 F. 2d 
799, 805-806, (C.A. 3). 

®The cases arising under Section 8(b) (4)(A) of the Act in- 
volving product boycotts by the Carpenters Union are legion. 
See, e.g., Local 1976, Carpenters Union v. NLRB., 357 US. 
93; Joliet Contractors Ass'n v. NL.R.B., 202 F. 2d 606 (C.A. 
7), certiorari denied, 346 U.S. 824; Cosentino v. Brotherhood 
of Carpenters, decided August 21, 1958, 42 LRRM 2665 (E.D. 
Ill.); General Millwork Corp., 118 NLRB 1084, enf’d 242 F. 
2d 932 (C.A. 6); Booher Lumber Co., 117 NLRB 1739; The 
Mengel Co., 120 NLRB No. 223. The working rules and disci- 
pline of this Union, as described supra, pp. 3-4, are such that 
direct orders to employees are not necessary to bring about 
work stoppages. See, eg., V.L.2.B. v. Denver Bldg. & Const. 
Trades Council, 341 U.S. 675, 690. 
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the technique which the present case illustrates, the 
scales will be heavily weighted in the controversy over 
installation of Del-Mar cabinets in the Milwaukee 
area. Petitioners do not suggest that they have in 
any way receded from their discriminatory policy re- 
specting Del-Mar cabinets. In sum, the myopic view 
taken by petitioners of Kamoske’s inducement of the 
carpenter employees in this case gives no considera- 
tion to the seriousness and scope of the controversy 
which gave rise to the violation, nor to the essential 
purpose an enforcement decree will serve in confining 
the parties to lawful action in seeking a resolution 
of that controversy. 

B. Petitioners would restrict the Board’s order in 
this case to a prohibition of their unlawful conduct 
respecting the precise parties involved, and thus 
eliminate the provisions of the order which enjoin 
recurrence of the conduct with respect to employees 
of other employers, or where their boycott objective 
affects other employers or other products not bearing 
the Carpenters’ label (br. 95-26). Under principles 
established by this Court, however, the scope of the 
Board’s order in this case is proper if it can be 
shown that there is a “‘danger of similar unfair labor 
practices with respect to other industries [and other 
products] in the future.”? Teamsters Local 554 V. 
N.L.R.B., — App. D.C. —, 262 F. 2d 456, 462. Sucha 
showing has been made here. 

Thus, petitioners repeatedly declared their intention 
to prevent their members from installing Del-Mar ecab- 
inets on any construction in the Milwaukee area 
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(supra, p. 5). The union policy which underlay 
these declarations, moreover, was not limited to Del- 
Mar cabinets, but extended to any product of any 
manufacturer that did not bear the Carpenters’ union 
label (ibid.). Indeed, the violation in this case oc- 
curred on a routine check of job sites by Kamoske to 
assure compliance with union policies (J.A. 40). 
There is no reason to assume that petitioners would 
not take similar action upon discovery of a different 
non-union product at another construction site. On 
the contrary, the scope and content of the union rules 
covering the union label policy (supra, pp. 3-4) are 
reason to anticipate future conduct of the same char- 
acter as that presented here respecting other em- 
ployers and other non-union products.’ The price 
paid by Century Hardware to avoid ‘‘antagonizing the 
powerful carpenters union’”’ (J.A. 26) and forestall 
refusals by its members to handle Del-Mar cabinets 
was the elimination of that product from its inventory. 
The Board could reasonably conclude that its remedy 
in this case should prevent a second payment of the 
same price by a different employer and with respect to 
another non-union product. Cf. 1.B.L.W.v. N.U.RB., 
341 U.S. 694, 705-706. 

®*The fact that the Board found “it unnecessary to decide 
whether the District Councils’ rules by themselves constitute a 
violation of Section 8(b)(4)(A)” (J.A. 83, n. 9) does not, 
contrary to petitioners’ contention (br. 26), preclude the Board 
from considering them in assessing the likelihood and scope of 
future violations, which must be guarded against by its reme- 


dial order. Cf. V.L.A.B. v. Express Publishing Co., 312 US. 
426, 437. 








26. 
CONCLUSION 


For the foregoing reasons, it is respectfully sub- 
mitted that a decree should issue enforcing the 
Board’s order in full. 
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1. To justify imputing to petitioners’ foreman Adams’ 
repetition of the remark addressed to him by petitioner 
Kamoske, in the absence of an agency relationship between 
Adams and petitioners, the Board’s brief states that (p. 
16): ‘*. . . the Board’s unfair labor practice finding is 
based on petitioners’ own conduct and the foreseeable con- 
sequences thereof, and not upon an imputation to peti- 
tioners of vicarious liability.”’ This statement will not 
withstand analysis. 


Petitioners’ ‘‘own conduct’’ was to ask foreman Adams 
‘‘not to hang the cabinets’’ pending a ‘‘check on it’’; the 
asserted ‘‘foreseeable consequences”’ are that the foreman 
would acquiesce in the request and therefore tell the em- 
ployees under his supervision that they should defer hang- 
ing the cabinets. Precisely the same analysis could be 
made of any request directed to any foreman or indeed 
to the foreman’s employer himself. Adoption of this anal- 
ysis as a sufficient basis upon which to predicate a violation 
of Section 8 (b) (4) (A) would therefore abrogate the 
freedom conferred by that section to request a foreman not 
to handle a disfavored product. For in every case the 
Board could say that the union’s ‘‘own conduct’’ in direct- 
ing its request to the foreman could lead to the ‘‘foresee- 
able consequences’’ that the foreman would acquiesce and 
that the employees would cease working on the disfavored 
product in compliance with the foreman’s instructions. 
And, unquestionably, requests directed to foremen not to 
handle disfavored goods are frequently honored (Pet. br. 
pp. 13-15). 


' Yet the union’s ‘‘own conduct’? and the ‘foreseeable 
consequences’’ of it are precisely those which Section 8 
(b) (4) (A) allows. The Board admits as much. It 
acknowledges the legitimacy of ‘‘a boycott instituted by a 
union appeal made directly to neutral employers not to 
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handle disputed goods. . . ”’ (Bd. br. p. 15). It states 
specifically that ‘Nothing . . . forbids inducement by 
petitioners either of Adams [the foreman] or Miller [his 
employer] . . - ’’ (Bd. br. p. 14, n. 4). And these conces- 
sions, firmly imbedded in the law (Pet. br. pp. 13-15), are 
required by the Supreme Court’s observation that ‘¢much 
that might argumentatively be found to fall within the 
broad and somewhat vague concept of secondary boycott 
is not in terms prohibited.’’ Local 1976, United Brother- 
hood of Carpenters v. N. L. R. B., 357 U. S. 93, 98. 


Whence then the difference in this case? The sole factor 
identified by the Board is that the foreman was also a 
union member. But the statute draws no distinction among 
foremen based on their union membership or lack of it. 
It does not invalidate in an industry in which foremen are 
union members requests made of them which are entirely 
legitimate in an industry where foremen aye not union 
members. 


Whether the foreman is a union member or not, Section 
8 (b) (4) (A) still prohibits only the union’s inducement 
of employees not to work on disfavored goods. When a 
foreman, in compliance with a union’s request, directs the 
employees under his supervision not to work on disfavored 
goods, that direction can become the union’s own act of 
inducing employees only on the basis of a finding that the 
foreman was acting as the union’s agent. Without such 
a finding the direction is inescapably the act of the em- 
ployer’s agent, an act which the employer’s agent is free 
to take and the union free to induce him to take. The 
question is therefore inescapably one of ‘‘vicarious liabil- 
ity’’—to whom is the foreman’s act to be imputed. And 
as the Board’s brief implicitly concedes, by its refusal to 
face up to this question, the answer must be that the act 
cannot be attributed to the union simply because the fore- 
man is a member in the absence of a finding that he is 
the union’s agent acting as such. 
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2. The key to the Board’s thinking is the statement in 
its brief that (Bd. br. p. 23): ‘‘If unions are free, as peti- 
tioners claim, to invoke employee work stoppages by or- 
dering union member foremen not to handle particular 
goods, an effective weapon is available to unions desir- 
ing to impose a product boycott’’ (emphasis supplied). 
This statement may express the Board’s legislative judg- 
ment of what it feels the statute should provide; it is not 
a judicial judgment of what it does provide. 


The ‘‘effective weapon’’ which the Board abhors is just 
the means which Section 8 (b) (4) (A) permits. It is 
settled law that a union is free to threaten, order, or cajole 
a foreman not to handle a disfavored product (Pet. br. 
pp. 13-15). The Board persistently chooses to gloss over 
the fact that Section 8 (b) (4) (A) does not outlaw ‘‘sec- 
ondary boycotts no matter how brought about’’ but con- 
fines itself to the specific means of ‘‘inducement of .. . 
employees to engage in strikes or concerted refusals to 
handle goods.’’ Local 1973, United Brotherhood of Car- 
penters v. N. L. R. B., 357 U. S. 93, 100-101. Inducement 
of foremen is simply not inducement of employees. And 
it does not become inducement of employees because the 
Board qualifies ‘‘foremen’’ with the adjective ‘‘union 
member foremen.’’ To subdivide the class of foremen 
into those who are union members and those who are not 
is a legislative act. Congress has not yet made that sub- 
division and the Board is powerless to anticipate it. 


Furthermore, the statement in the Board’s brief is en- 
_ thusiastically inaccurate when it describes as ‘‘work stop- 

pages’’ the cessation of work by employees in accordance 
with the request of their foreman. Firstly, in this case, 
there was no ‘‘work stoppage’’ of any kind. 


Secondly, a discontinuance of particular work by em- 
ployees pursuant to the orders of their foreman cannot 
be a work stoppage in any sense relevant to Section 8 (b) 
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(4) (A)’s prohibition of union inducement of employees 
to engage in ‘‘a strike or a concerted refusal in the course 
of their employment”? to work. A cessation of work by 
employees at the instance of their foreman is not a strike 
or a concerted refusal to work. On the contrary, when @ 
foreman orders the employees under his supervision not 
to perform particular work they have no alternative but 
to cease, and it would be an act of insubordination on 
their part to continue to do the work in disobedience of 
his order. The situation does not change because the 
foreman is also a union member. 


3 The Board in its brief appears to state that petitioners 
would not be responsible for foreman Adams’ repetition 
of the remark addressed to him by petitioner Kamoske if 
Kamoske had made ‘‘an express disavowal’’ of an inten- 
tion to have the remark repeated (Bd. br. p. 15). Pre- 
sumably this means that, at the time that Kamoske asked 
Adams to defer hanging the cabinets, he should also have 


told Adams, ‘‘Do not tell the employees that I asked you 
not to hang the cabinets.”’ It is difficult to see what legally 
operative distinction can or should be placed on the fore- 
man’s concealment from the employees under his super- 
vision of the reason for any order he chooses to give them 
concerning their work. The employee has no discretion, : 
in a matter pertaining to the work he shall or shall not 
do, to disobey the foreman regardless of the foreman’s 
reason for his orders. If all that stands between a viola- 
tion and no violation of Section 8 (b) (4) (A) is Kamoske’s 
failure not to tell Adams not to inform the employees of 
Kamoske’s request, the foundation of the Board’s finding + 
of a violation is picayunish indeed. On the other hand, 
if the Board by ‘‘express disavowal’’? means that a union 
representative should tell a union member-foreman that 
the latter is not to request the employees under his super- 
vision not to handle particular goods, this exposes the y. 
Board’s true attempt to take from a union the freedom 
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Y | which Section 8 (b) (4) (A) confers to request a foreman 
' not to handle a disfavored product when the foreman is 
also a union member. 


Respectfully submitted, 
DAVID PREVIANT, 
DAVID LEO UELMAN, 
511 Warner Theatre Building, 
Milwaukee 3, Wisconsin, 


BERNARD DUNAU, 
912 Dupont Circle Building, N. W., 
Washington 6, D. C. 
Attorneys for Petitioners. 








